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ADVERTISEMENT. 


1  HE  very  high  estimation  in  which  the 
EfTay  on  Contingent  Remainders  and  Exe- 
cutory Devifes  is  held,  renders  it  unneces- 
sary for  the  Editor  to  offer  any  obfervations 
on  its  intrinfic  merit.  The  intention  of  the 
Author  was  to  improve  and  enlarge  the  pre- 
fent  Edition  of  that  part  of  the  EiTay  which 
treats  upon  Executory  Devifes,  as  he  had 
that  which  relates  to  Contingent  Remainders, 
but  unfortunately  for  the  profeffion,  his  death 
when  he  had  completed  only  the  firft  fixty- 
fix  pages  of  this  part  of  the  work,  has  de- 
prived them  of  the  advantages  which  would 
have  been  derived  from  his  intimate  and 
fuperior  knowledge  of  this  abftrufe  branch 
of  learning.  Application  was  made  to  the 
Editor,  in  December  laft,  by  fome  particular 
friends  of  Mrs.  Fearne  to  fuperintend  the 
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completion  of  this  volume,  the  immediate 
publication  of  which,  for  her  fole  benefit, 
was  then  in  contemplation.  The  Editor  was 
fenfible  of  his  inability,  to  fupply  the  lofs 
the  work  muft  fuftain,  from  the  death  of  the 
Author,  but  he  was  induced  to  undertake 
what  was  requefled,  as  well  from  the  refpect 
he  bore  to  the  memory  of  Mr.  Fearne,  with 
whom  he  had  the  honour  of  a  very  long  ac- 
quaintance, as  from  his  inclination  to  render 
any  fervice  in  his  power,  to  a  moft  amiable 
and  worthy  woman. 

The  Editor  was  able  to  form  a  judgment 
of  the  manner  in  which  Mr.  Fearne  meant 
to  enlarge  the  prefent  volume,  from  a  copy 
of  the  laft  edition,  in  which  there  were  fome 
notes  and  references,  indicative  of  his  inten- 
tions. From  this  copy  it  appears  that  after 
twenty  years  experience  in  the  higher!  prac- 
tice, the  Author  faw  no  reafon  either  from 
further  reflection  or  forenfic  deciiions,  tp 
alter  his  original  fentiments,  except  in  the 
lingle  inilance  of  an  Executory  Devife,  be- 
ing an  interefl  tranfmiffible  by  teftamentary 
difpofition,  which  in  the  former  edition  was 
held  by  him  not  to  be  devifeable.  Indeed 
his  opinions   upon    thefe  fubjecls,    were   in 
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general  founded  upon  fuch  excellent  reafon- 
ing,  that  they  carried  great  weight  in  his 
life-time,  and  therefore  there  can  be  no 
doubt,  but  that  they  will  be  confidered  as 
of  the  higher!:  authority  after  his  death. 
This  circumftance  induced  the  Editor,  who 
was  left  at  difcretion,  either  to  enlarge  the 
body  of  the  work,  or  to  introduce  fuch 
matter  as  he  thought  proper  by  way  of  note, 
to  prefer  the  latter  mode,  as  it  preferved  the 
identity  of  the  original  publication.  The 
Editor  has  purfued  the  hints  fuggefted  by 
the  author  in  the  fekffion  of  the  new  fubje£l$> 
upon  'which  he  has  treated  in  the  notes  to 
this  edition,  and  has  further  illuftrated  the 
proportions  laid  down  by  the  author  in  the 
former  edition  by  the  introduction  of  fuch 
cafes  and  authorities  as  feemed  to  him  rele- 
vant. 

The  plan  of  the  Author  in  the  firfr.  vo- 
lume, of  preferving  the  pages  of  the  lafr. 
edition,  by  a  marginal  regiitry  of  them  in 
the  prefent  edition,  has  been  purfued  in  this 
volume;  and  the  marginal  references  in  ()  in 
the  body  of  the  work  remain,  as  in  the  laff. 
edition,  and  are  referable  to  the  old  pages. 
The  references  in  the  notes,  in  moil  in- 
stances. 
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fiances,  where  they  are  to  preceding  pages, 
are  made  to  the  pages  as  marked  in  the  pre- 
fent  edition ;  but  where  they  refer  to  fubfe- 
quent  paffages,  they  relate  to  pages  in  the 
old  edition. 

In  the  latter  end  of  a  note,  page  399.  the 
effect  of  a  condition,  annexed  to  a  preceding 
eftate,  which  is  too  remote,  and  confequent- 
]y  makes  the  ulterior  limitations  equally  re- 
mote in  their  creation,  is  confidered  as  a 
queflion  Hill  undecided,  and  the  fubflance  of 
an  opinion  of  Mr.  Fearne  of  a  very  late  date 
upon  the  fubjedt  is  introduced.  It  did  not 
occur  to  the  Editor  until  a  fubfequent  revi- 
iion,  that  the  cafe  of  Procior  and  the  Bijhop 
of  Bath  and  Wells,  ftated  to  illuftrate  another 
proportion,  page  1 56,  had  decided  that 
queftion.  But  although,  had  he  adverted  to 
that  circumftance,  this  opinion  which  was 
given  on  that  identical  cafe,  would  have  been 
omitted,  yet  he  trufts,  it  places  the  fubjeft 
in  fo  clear  a  light,  that  it  will  be  confidered 
as  a  valuable  elucidation  of  the  principles  on 
which  the  decifion  was  framed. 

The  new  matter,  and  cafes  introduced  in- 
the  prcfent  Edition,  are  diftinguiihed  in  the 
lelpedive  Indexes  by  being  infertedin  Italics. 

The 
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The  abftrufe  nature  of  the  fubjects  which 
the  Editor  was  called  upon  to  difcufs,  would 
have  induced  him  to  have  poflponed  the 
publication  for  a  longer  period,  but  had  he 
indulged  that  wifh,  the  main  object,  which 
weighed  with  him  in  undertaking  the  work, 
that  of  rendering  an  immediate  fervice  to 
Mrs.  Fearne  mufl  have  been  facrificed.  He 
therefore  trufted  to  the  indulgence  of  a  libe- 
ral Profeffion,  which  he  entertains  no  doubt 
will  make  due  allowances  for  this  circum- 
stance. He  flatters  himfelf  he  has  taken 
fufficient  care  not  to  miflead,  and  that  if 
that  end  is  attained  he  mail  efcape  the  lafh 
of  Criticifm,  mould  any  inadvertency  in 
other  refpects  have  efcaped  his  attention  * 


Carey-Street, 
6  November  1795. 
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AN 


Executory  Devife   Defined,         *  p-  *• 

AND  (298) 

ITS  SEVERAL  KINDS  DISTINGUISHED,  & 


AN  executory  devife   is  defined  to  be  a  de- 
vife of  a  future  intereft  in  lands,  not   to 
take  effecl:  at  the  teftator's  death,  but  limited  to    _    ..     9, 

.r  ,  n  r  r  •  iEq.Abr.  l3S 

anle  and  veit  upon  lome  future  contingency. — 
This  is  the  definition  commonly  given  of  an  ex- 
ecutory devife.  It  comprehends  indeed  every 
fpecies  of  an  executory  devife  ;  but  at  the  fame 
time  it  is  not  confined  to  executory  devifes  only ; 
it  includes  every  kind  of  contingent  intereft  in 
lands  given  by  devife,  (for  every  contingent  in- 
tereft muftneceftarily  be  future);  now  every  con- 
tingent intereft  in  lands  limited  by  devife  is  not  an 
executory  devife,  for  fome  contingent  interefts 
by  devife  are  contingent  remainders  ;  therefore 
fuch  a  definition  muft  be  confidered  as  defective 
in  point  of  precifion  and  accuracy. 

An  executory  devife  is,  ftriftly,  fuch  a  li- 
mitation of  a  future  eftate  or  intereft  in  lands 
*or  chattels  (though  in  the  cafe  of  chattels  *  P.  2, 
perfonal,  it  is  more  properly  an  executory  be- 
queji)  as  the  law  admits,  in  the  cafe  of  a  will, 
though  contrary  to  the  rules  of  limitation  in  con- 
veyances at  common  law.  It  is  only  an  indul-  (209) 
gence  allowed  to  a  man's  iaft  will  and  teftament, 

Vol.  II.  B  where 
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Carth.  3i°- 
Reeve  v. 
Long. 
4  Mod.  258- 


4  Mod.  284- 
Purefoy  v. 
Rogers. 
2  Saund.  380. 
Supra,  p.  24Z. 


And  vide 
2  Vezey  616. 


P. 


(3°o) 

Walter  v. 
Drew    Com. 
Rep.  372.  & 
infra.  362. 


Wealthy  v. 
BofviMe, 


where  otherwife  the  words  of  the  will  would  be 
void  ;  for  wherever  a  future  intereft  is  fo  limited 
by  devife,  as  to  fall  within  the  rules  in  the  pre- 
ceding volume,  laid  down  for  the  limitation  of 
contingent  remainders  ;  fuch  an  intereft  is  not 
an  executory  devife,  but  a  contingent  re- 
mainder. 

As  where  a  teflator  devifed  to  his  wife  for 
life,  and  to  her  fon  after  the  death  of  his  mo- 
ther, if  me  fhould  have  a  fon,  and  if  he  fhould 
die  within  age,  then  to  the  right  heirs  of  the 
devifor  ;  the  teflator  died  without  ilfue,  his  wife 
married  again,  then  the  heir  of  the  devifor  by 
fine  conveyed  the  reverfion  to  the  hufband  and 
wife,  who  had  afterwards  a  fon  born  j  it  was 
adjudged,  that  the  eftate  limited  to  that  fon 
fhould  not  enure  by  way  of  executory  devife  ; 
becaufe  that  is  never  allowed  where  a  contingent 
eftate  is  limited  to  depend  on  a  freehold  capable 
of  fupporting  it ;  here  the  mother  had  a  preced- 
ing freehold  in  herfelf,  therefore  it  was  adjudged 
a  contingent  remainder  in  her  fon  ;  and  the  heir 
at  law,  having  a  reverfion  in  fee  in  him  #by  de- 
fcent,  it  was  held,  that  the  remainder  was  de- 
stroyed by  his  conveying  the  reverfion  to  the 
particular  eftate  of  the  mother,  before  the  fon 
was  born. 

So  where  a  teftator,  in  cafe  his  eldeft  fon  fhould 
die  and  leave  no  iffue  of  his  body,  then  after 
his  deceafe  gave  the  lands  to  his  youngeft  fon 
and  his  heirs  ;  it  was  held  that  the  eldeft  fon 
took  an  eftate  tail  by  implication,  and  that  the 
devife  to  the  younger  fon  was  a  remainder :  for 
that  words  fhould  not  be  conftrued  to  give  an 
eftate  by  way  of  executory  devife,  but  where  the 
devifee  cannot  take  any  other  way. 

And  again,  where  a  teftator  having  charged 
certain  legacies  upon  his  lands,  devifed,  that  in 

cafe 


DEFINED    AND    DISTINGUISHED. 


cafe  his  fon  T.  fhould  happen  to  die  before  he  Rep.  k.  e. 
married,  or  being  married  mould  hare  no  chil-  JJJJjJW  a  8 
dren  lawfully   begotten,  then   his  lands  mould 
remain  and  defcend  equally  to  his  daughters  and 
their  heirs,  paying  &c.  except  fuch  jointures  as 
his  fon  fhodld  happen  to  make  upon  his   wife, 
not  exceeding  &c.  and   in  cafe  both  his  daugh- 
ters mould  die  without  being  married,  or  being 
married  mould  have  no  children  of  their  refpec- 
tive  marriages,  then  he  willed  that  all  his  eitate 
mould  defcend  to  his  nephew  J.  M.,  and  at  the 
end  of  the  will  he  gave  and  devifed  to  his  fon  T. 
all  his  eftate  real  and  perfonal  not  already  *.dif-    *  P«  4- 
pofed  of  by  his  will.     After  the  teftator's  death, 
his   fon  T.  entered  and  fuffered  a  recovery,  to 
the  ufe  of  himfelf  and  his  heirs,  and  died  with-      (S°0 
out  iflue,  upon  which  the  heir  of  J.  M.  entered. 
The  queftion  was,  whether  the  devife  to  y.  M. 
was  a  remainder  depending  on  a  particular  pre- 
ceding eftate  in  the  fon  and  daughters.,  or  whe- 
ther it  was  an  executory  devife  ?  And  it  was  con- 
tended that  if  the  fon   took  any    eftate  by  the 
will,  it  muft   be    an   eftate-tail ;   but  that  this 
could  not  be  for  want  of  exprefs  words,  and 
that  there  was  no  neceflary  implication.     But 
Lord  Hardwicke  was  of  opinion,  that  there  were 
two  rules  which  went  a  great  way  in  determin- 
ing the  cafe  ;  jirfl,  that  it  is  immaterial  which 
words  come  firil  or  laft,  for  the  conftruction  mud 
be  made  upon  the  whole  will ;  fecondly,  that  no 
limitation  mall  be  conftrucd  to  be  an  executory 
devife,  if   it   may  be  a  remainder.      That   here 
in  the  fubfequent  part  of  the  will  was  an  exprefs 
devife  of  all  the  refidue,  fo   that  take  the  two 
claufes  together,  here  feemed   to   be  an  exprefs 
devife  to  the  fon,  and  it  was  given  by  the  word 
ejiate,  which  was    fufEcient  to  carry  the  fee  ;  fo 
that  it  amounted  to  a  devife  to  the  fon  and  his 
B  2  heirs, 
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heirs,  and  if  he  died   without  iflue,  remainder 
&c.  and  that  was  nothing  but    an  eftate-tail  ; 
**.  5'       *  but  if  that  were  not  fo  clear,  yet  as  to  the 
daughters,    he  thought  no  obje&ion   could   be 
raifed  ;  for  there  was  a  devife  to  them,  and   if 
they  died  without   children,  &c.  fo   that  their 
(202)      recoveries  at  leaft  were  fufficient  to  bar  the  ne- 
phew's remainder  ;  and  judgment  was  given  ac- 
cordingly, 
ives^.  Legge         And  we  find  that  Lord  Hardwicke  referred  to 
Vol.  i.  296.      t|ie  fame  rule   in  the  cafe  of  Ives  v.  Legge,  no- 
ticed in  a  former  page. 
Carwardine  The  fame  docirine  prevailed  in  a  fubfequent 

y  carwardine,  cafe  before  Lord  Keeper  Henley  ;  where  (ac- 
jan.  1758.  cording  to  a  manufcript  note  of  it  with  which  I 
have  been  favoured)  a  fettlement  was  made  pre- 
vious to  the  marriage  of  J.  C.  by  which  the 
lands  in  queftion  were  limited  to  truftees  and 
their  heirs,  to  the  ufe  of  J.  C  (the  fettler)  for 
life ;  remainder  to  M,  W.  (his  intended  wife) 
for  life  (except  infuch  cafes  as  Jhould  be  thereafter 
excepted)  for  her  jointure  ;  remainder  to  the 
heirs  of  the  body  of  the  faid  J.  C.  begotten  on 
his  faid  intended  wife ;  remainder  to  the  faid 
/.  C-  and  his  heirs  ;  followed  by  a  "  provifo,  and 
the  fpecial  trufi  and  confidence  in  the  faid  truftees 
and  their  heirs  was  thereby  declared  to  be,  that  if 
the  faid  J.  C.  Jhould  happen  to  die,  and  leave  fuch 
iffue  as  afore  faid  behind  him,  he  the  faid].  C.  not 
making  otherwife  a  provifion  for  fuch  child  or  chil- 
dren in  his  life-time,  then  *  and  in  fuch  cafe  the  faid 
truftees  fhould  ftand  feifed  of  one  moiety  of  the  faid 
prtmifes  from  and  immediately  after  the  deceafe  of 
the  faid  J.  C.  to  the  ufe  of  fuch  child  or  children  as 
of  or  ef aid,  and  be  empowered,  out  of  the  rents, 
iff ues,  and  profits  of  the  faid  money,  to  raife  fuch 
provifion  for  fuch  child  or  children  as  the  faid  truf- 
tees and  their  heirs  fhoidd  think  jit." 

J.C. 
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J.  C.  and  M.  his  wife  after  their  marriage 
joined  in  levying  a  fine  ;  and  he  by  will  devifed 
all  his  eflate  from  his  eldefl  fun,  who  was  totally 
difinherited  and  left  wholly  unprovided  for. 

The  principal  queftion  in  the  cafe  was,  whe- 
ther the  plaintiff,  who  was  the  eldefl  fon  of  7.  C. 
was  intitled  to  any,  and  what  provifion  under 
the  provifo  in  the  faid  fettlement  ? 

It  was  argued  for  the  faid  eldefl  fon,  that  the 
eflate  in  the  truflees,    under   the    provifo,  re- 
mained untouched  by  the  fine,  which  could  not 
bar  executory  devifes  and  fpririging  ufes  ;  which 
being  collateral  to  the  other  eflates  and  remain- 
ders immediately  carved  thereout  and   indepen- 
dent thereof,  could  not  be  affected  by  any  deed 
which    refpected   them.      That    the    exception 
being  introduced  between  the  eflate  for  life  of 
the  wife,  and  the  remainder  to  *  the  heirs  of  the    *  P.  7. 
body  of  her  hufband  by  her,  it  was  antecedent 
to  the  eflate-tail,  and  the  fine  would  not  reach 
it — That  a  difference  was  laid  down   between  a 
collateral    ufe  that   does   not  depend  on  other 
eflates,  and  an  eflate  limited  by  way  of  remain- 
der— That  in  cafe  of  fpringing  ufes  (as  that  was 
contended  to   be)  and  of  executory  devifes,  the 
whole  fee  given  before,  need  not  be  diflurbed ; 
but  the  eilates  before  given  might  open  to  receive 
and  let  in  the  ufe  upon  the  contingency  happen- 
ing ;  and   fo  there  it  let  in  the  new  eflate,  but 
did  not  operate  to  take  away  any  of  the  eflates 
before  given— That  being  fo,  the  next  queftion 
was,  who  was  the  perfon  intended  to  take  by  the 
provifo  ;  and  then,  what  he  fhould  take  ? — That 
the  ground  of  the  provifion  was  in  favour  of  an 
eldefl  fon  and  him  only.    In  the  limitation  of  the 
eftate  the  words  were  "  heirs  of  the  body  J*  under 
which  the  firfl  fon  would  take  the  whole ;  that 
in  the  provifo  the  words  were  i(fuch  ijfue  as  afore* 

faid;3 
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/aid"  which  could  relate  only  to  the  heirs  of  the 
body  ;  and  the  words  child  and  children  were  af- 
terwards mentioned  in  the  provifo,  yet  they  mult 
and  could  refer  only  to  fuch  iffne  afore/aid,  viz. 
"  heirs  of  the  body.'''' — As  to  what  eftate  fuch 
eldeft  ion  would  take,  it  muft  he  a  fee  fimple  in 
.  one  moiety  ;  for  the  trufl  and  confidence  being  to 
r.  8.  #  the  truftees  and  their  heirs,,  the  eftate  muft  be 
co-extenfive  with  the  truft. 

On  the  other  fide  it  was  faid,  the  fir  ft  queftion 

was,  whether  under  the  fettiement,  which  was  a 

conveyance  of  the  legal  eftate,  the  provifion  was 

in  the   power  of  the  father,  and  any  thing  was 

left  untouched   by  the  fine  ? — That  this  point 

would  depend  upon  the  queftion,  whether  it  was 

to  be  confidered  as  a  contingent  remainder  or  as  a 

fpringing  ufe  f  For    if  it    was    the    firft,  it   was 

clearly  barred  by  the   fine  ;  for  which  they  re- 

Archer's  cafe,    ferred  to  Archer's  cafe — That  the  maxim  of  law 

Suprap.*AQ2.     being,  that   a  fee  could  not  be  limited  upon  a 

fee,  Springing  ufes  arofe  in  order  to  give  perfons 

a  power  to  provide  for  all  the  exigencies  of  their 

families,  and  therefore  the  court  permitted  them 

to  arife  within  a  reafonable  compafs  of  time  (as 

in  the  coiTjpafs  of  a  life  and  during  the  infancy 

prai  95.        0f  jjj£  £nrj.  takefj  as  jn  n0yd  an(j  Caretv  )  and 

that  a  fpringing  ufe  is  in  a  deed,  what  an  exe- 

cutorv  devife  is  in  a  will,  and  the  fame  rules  are 

,  applicable  to  both- But  that  a  fpringing;  ufe  al- 

Davis  v.  Speed.     rr  ,. .-  ,  ,  r  n.  u  1. 

sUpra93.         ways  ddplaces    the    former   eltates   where    the 
whole  fee  has    been  parted  with — That  a  feoff- 
ment to  the  ufe  of  A.  and  his  heirs  to  commence 
m  four  years  from  thence  was  good  as  a  fpringing 

*• '  9*  ufe  ;  fo  after  the  death  without  iffue,  if  *  he 
died  without  iifue  in  20  years,  it  was  good  by 
way.  of  fpringing  ufe  ;  becaufe  what  was  left  un- 
difpofed  of,  was  in  the  feoffor  in  the  mean  time, 
and  juft  in  the  fame  date  as  before  the  convey- 
ance. 
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ance.  And  that  is  a  certain  rule,  that  it  mould 
never  take  effect  by  way  of  fpringing  ufe  or  ex- 
ecutory devife,  where  it  could  poflibly  take  effect 
by  way  of  remainder — That  although  where  the 
whole  fee  is  difpofed  of,  you  may  make  a  new 
difpofition  thereof,  to  arife  within  a  reafonable 
compafs  of  time,  yet  there  mull  be  always  a 
particular  eftate  to  fupport  a  remainder.  For  the 
law  always  takes  care,  there  fhould  be  a  tenant 
to  a  freehold  liable  to  the  actions  of  all  perfons 
who  claimed  any  right.  And  that  wherever 
there  is  fuch  a  particular  eftate,  any  limitation 
afterwards,  rauft  be  conftrued  a  remainder.  And 
in  the  cafe  in  queftion,  it  muft  be  confidered,  as 
if  the  limitation  to  fuch  ijfue,  had  been  placed  in 
the  parenthejis  <  where  the  exception  is  to  the  wife's 
eftate.  And  then,  where  the  limitation  was  in 
the  middle  of  the  difpofition  of  the  fee,  as  in  that 
cafe,  it  muft  always  be  conftrued  a  remainder. 
That  in  a  fpringing  ufe,  the  whole  eftate  (that  is 
to  he  difplaced)  vefts.  But  in  the  cafe  then  in 
argument,  the  mother  took  an  eftate  for  life  only 
in  one  moiety.  As  to  the  other  moiety  it  was 
contingent,  whether  it  could  veiu  or  not  •  anjd 
depended  on  the  father's  *d'ying  in  the  life-time  *  p  I0# 
of  the  mother,  and  leaving  fuch  ifiiie  unprovined 
for  ;  and  therefore  was  a  contingent  remainder, 
and  barred  by  the  fine — That  as  the  father  had  a 
power  to  bar  the  heirs  of  his  body,  he  might 
certainly  bar  the  leffer  provifion.  But  in  all 
events,  it  was  not  a  provifion  for  one  child  abfo- 
lutely,  but  all  the  ilfut  of  the  marriage  unpro- 
vided for,  and  could  be  a  provifion  for  no  longer 
than  the  mother's  life,  fubject  to  the  difcretion 
of  the  truftees. 

The  Lord  Keeper,  after  obferving  that  the 
queftion  arofe  upon  a  deed  very  imperfectly  and 
inaccurately  penned;  and  was  a  queftion  of  law 

arifing 


EXECUTORY    DEVISES 

arifing  upon  a  legal  conveyance,  a  fettlement  exe- 
cuted, and  not  on  articles,  or  by  way  of '  tru ft  exe- 
cutory, divided  the  confideration  of  it  into  two 
points — iff.  The  intention  of  the  parties  to  the 
deed — 2dly.  The  legal  operation  and  effect  of 
it. 

As  to  the  intention,  he  faid,  that  feemed  clearer 
than  the  other  queftion.     The  fettlement  feemed 
to  have  been  only  with  a  view,  of  fecuring  a 
jointure  to  the  wife.     The  recital  was  for  that 
purpofe  ;  and  the  ufes  limited  were  agreeable  to 
that  intent ;    there  was  no  confideration  had  of 
the  children,  as  againfl  the  hufband.     He  was  to 
have  the  whole  power,  only  fubjecl  to  /be  wife's 
jointure  ;  the  limitation  of  the  whole  was  to  the 
*  P.   11.    w^e  f°r  ner  ltfe  (except  *  as  therein  after  exceped) 
and  then  comes  the  provifo,  that  had  been  ftated. 
The  exception  was  certainly  intended  to  abridge 
the  wife,  not  abfolutely  of  a  moiety,  but  in  the  event 
provided  for,  of  fo  much  of  the  premifes  (not  ex- 
ceeding a  moiety)  as  the  truitees  in  their  discre- 
tion mould  think  fit.     And  according  to  the  true 
conftruttion  of  that  deed,  the.  eldeft  fon  was  ne- 
ver intended  to  have  the  whole  provifion — The 
hufband  forefaw  the  wife  might  marrryNagain,  and 
as  the  whole  eflate  was  limited  to  her  in  jointure 
for  her  life,  his  children  by  her  might  be  wholly 
unprovided  for  ;   therefore,  this  was  intended  as 
a  provifion  for  the  maintenance  of  all  the  chil- 
dren, during  the  wife's  life  only.     And  the  power 
of  redemption  in  the  hufband  was  co  extenfive  ; 
for  if  he  made  a  provifion  for  fuch  child  or  chil- 
dren during  his  life,    the  wife  was  to  have  the 
whole  ejlate— That  the  hufband  was  flili  to  have  a 
power  over  the  whole  eflate,    except  as  to  the 
wifVs  jointure.     He  had  an  eflate  tail  given  to 
him  ;  which  by  a  fine  he  might  convert  into  a  fee 
fimple,  and  turn  the  eflate  into  money,  and  make 

a  pro- 
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a  provision  for  his  children  in  that  way,   if  he 
pleafed. 

The  intention  then  being  clear,  the  2d  queftion 
was,  what  was  the  legal  operation  of  *  the  deed?  *  P.  12. 
It  was  admitted,  it  mud  be  either  2l  fpringing  ufe, 
or  a  contingent  remainder ;  which-ever  it  was,  the 
confequence  was  alfo  admitted,  if  that  was  once 
known — That  he  did  not  know  by  what  rule  of 
law  he  could  conftrue  that  a  fpringing  ufe; 
fpringing  ufes  were  introduced  to  anfwer  the  exi- 
gencies of  mankind,  in  providing  for  ail  the  con- 
tingencies in  their  families,  in  like  manner  as 
executory  devifes  were  allowed  of ;  in  order  that 
after  a  departure  with  the  whole  fee,  a  new  limi- 
tation of  the  fee  might  take  place,  upon  a  con- 
tingency to  arife  within  a  reafonable  compafs  of 
time,  and  not  within  the  danger  of  a  perpetuity  ; 
not  that  a  fee  could  be  limited  upon  a  fee,  but 
upon  the  contingency  happening,  the  former  ufes 
were  to  give  way.  And  he  did  not  recoiled:  any 
cafe,  where  a  fpringing  ufe  had  been  created  in 
the  middle  of  other  uies,  but  always  determined 
the  fTrft  limitation  of  the  fee,  and  difplaced  the 
frrfl  gift,  and  changed  the  ufes  in  favor  of  other 
perfons.  And  that  it  made  no  difference,  whe- 
ther the  whole  fee  was  given  away  at  once, 
or  in  particular  eftates,  and  by  way  of  re- 
mainders— That  it  was  a  certain  ryle  of  law, 
that  iffuch  a  conjlruclion  could  be  put  upon  a  limita- 
tion^ as  it  might  take  effecl  by  way  of  remainder,  it 
Jhould  never  take  place  as  a  fpringing  ufe  or  execu- ' 
tory  devife — That  the  beft  conftru&ion,  he  could 
put  upon  the  limitation  *  was,  that  of  its  being  *  p 
a  contingent  remainder.  And  that  the  limita- 
tions ought  to  (land  thus,  viz.  to  hufband  for 
life,  remainder  as  to  one  moiety  to  the  wife  for 
life,  remainder  as  to  the  other  moiety,  to  the 
children  during  the  wife's  life,  if  they  are  left  un- 
provided 


l> 
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provided  for  j  remainder  as  to  this  moiety  to  the 
wife  for  life,  remainder  of  the  whole  to  the 
heirs  of  the  body  of  the  hufband,  remainder  to 
the  hufband  and  his  heirs.  Now  if  this  eftate 
was  executed,  he  could  give  it  no  other  con- 
ftruction,  than  what  a  court  of  law  would  do  ; 
and  he  was  of  opinion,  it  was  executed,  and  not 
an  eftate  executory,  remaining  in  the  truftees. 
That  he  mud  determine  according  to  the  legal 
operation  of  this  deed  ;  and  as  he  thought  it  was  a 
contingent  remainder,  the  confequence  was  clear, 
that  the  fine  had  deftroyed  it,  and  that  the  plain-  J 
tiff's  bit!  mu-ft  be  dijfmirTed. 

In  the  lail  noticed  cafe,,  we  may  obferve,  that 
the  construction  of  a  contingent  remainder  was 
immediately  let  in,  by  confidering  the  eftate  in- 
troduced by  the  provifo,  as  an  eftate  for  the  life 
of  the  wife  actually  inferted  in  that  very  place, 
in  the  antecedent  courfe  of  limitations,,  where 
the  exception  in  the  limitation  to  the  wife  left  an 
opening;  for  it ;  and  where  it  was  directed  to  take 
e'Ti  d,  upon  the  contingency  expreffed  in  the 
*  P.  j  4.  *  provifo  ;  viz.  immediately  after  the  eftate  limit- 
ed to  the  uie  of  the  hufband  for  his  life.  In 
which  view,  as  it  regularly  followed  an  antece- 
dent eftate  of  freehold,  and  operated  to  divert  or 
determine  no  velted  intereft,  there  was  nothing 
to  prevent  its  taking  effect,  as  a  mefne  remainder, 
between  the  hufband's  eftate  for  life,  and  the  ul- 
teiior  remainder  to  him  in  tail.  And  the  Lord 
Keeper  reforted  to  the  rule  I  am  now  fpeaking 
of,  as  of  fuffkient  energy,  to  decide  the  point  of 
view  to  be  adopted,  for  the  decifion  of  the  cafe. 
We  mav  further  recollect,  that  in  the  feveral 
Supra  393,191.  later  cafes  of  Dee  v.  Holmes  and  Goodii'de  v.  Bit- 
lin.  1 0:1  ronfidered  in  a  former  part  of  this  effay, 
the-  fame  rule  was  relied  upon  ;  in  the  latter  of 
which,  Lord  Mansfield  in  the  voice  of  the  court, 

,  •  faid 
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faid  it  was  perfectly  clear  and  fettled,  that  where 
an  eft  ate  can  take  iffeft  as  a  remainder,  it  fhali  ne- 
ver be  conftrued  an  executory  devife  or  fpringing 

ufe' 

And  in  a  flill  later  cafe,  cited  in  a  former  part  Doe  v.  Morgan 

of  this  efTay,  where  a  teftator  devifed  lands  to  his  upraP" n  • 
wife  for  life,  remainder  to  E.  his  fon  for  99  years, 
if  he  mould  fo  long  live,  and  after  the  deceafes 
of  the  wife  and  E.  his  fon,  to  the  heirs  of  the 
body  of  the  faid  E.,  but  not  to  defcend  entirely 
unto  E's  eldeft  fon  ;  but  that  E.  might  appoint 
the  fame  to  all  his  children  *  living  at  his  death,  *  P.  15. 
and  in  default  of  appointment,  then  to  his  fens 
as  tenants  in  common  in  tail,  remainder  to  his* 
daughters,  remainder  over :  the  mother  died  in 
the  -life-time  of  E.  the  fon;  the  .queftion  was, 
whether  the  devife  to  the  iifiie  of  E.  was  good  by 
way  of  executory  devife,  or  was  a  contingent  re- 
mainder f  If  the  former,  the  plaintiff  in  the  caufe 
was  intitled  to  recover  ;  but  if  the  latter,  it  was 
deftroyed  on  the  death  of  the  tenant  for  life  dur- 
ing £'s  life,  for  want  of  a  particular  efcate  to 
fupport  it. 

It  was  contended  on  behalf  of  the  plaintiff, 
that  the  cafe  was  an  exception  to  the  rule,  that 
wherever  a  limitation  can  take  place  as  a  contin- 
gent remainder,  it  (hall  not  take  effect  as  an  exe- 
cutory devife ;  for  that  rule  did  not  extend  to 
cafes  like  the  principal  one,  where  an  intermediate 
e/late  was  interpofed  j  but  only  where  the  eftate 
limited  in  contingency,  was  to  take  effect  immedi- 
ately on  the  determination  of  the  eftate  for  life  ; 
that  in  thofe  cafes  the  remainders  might  take 
place,  exactly  in  the  order  in  which  the  teftator 
fuppofed  the  events  would  happen  ;  but  there  the 
limitation  to  E's  children  could  not,  as  a  remain- 
der, by  poffibility  take  place  in  the  order  pointed  " 
out  by  the  will.     For  that  limitation  was  created 

on 
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on  a  fuppofition,  that  the  fon  would  furvive  the 

*  P.    1 6.    mother;  but  yet,  as  a.  remainder,  *  it  could  only 

have  taken  place,  in  the  event  of  the  mother's 
furviving  her  fon.  The  only  way  therefore  of 
giving  effecl:  to  the  teftator's  intention,  was,  by 
confidering  it  as  an  executory  devife. 

On  the  other  fide  the  general  rule  was  relied 
upon  as  inflexible  and  applicable  to  the  cafe.-?- 
And  Lord  Kenyan,  Chief  Juftice,  in  delivering 
the  opinion  of  the  court  faid,  if  ever  there  exift- 
ed  a  rule  refpe&ing  executory  devifes,  which  had 
uniformly  prevailed  without  any  exception  to  the  con- 
trary, it  was  that  which  was  laid  down  by  Lord 
Hale  in  the  cafe  of  Purejoy  v.  Rogers,  that  where 
a  contingency  is  limited  to  depend  on  an  ejiate  of  free- 
hold, which  is  capable  of  Jupporting  a  remainder,  it 
Jhall  never  be  conflrued  to  be  an  executory  devife^ 
but  a  contingent  remainder  only  and  not  otherwife. 
That  the  rule, applied  to,  and  mud  govern,  the 
cafe  before  them.  And  he  cited  the  cafe  of 
Vide  infra  419.  Hopkins  v.  Hopkins  ftated  in  a  future  page  of  thefe 
meets,  in  which  cafe  it  was  exprefsly  decided  to 
be  an  executory  devife,  on  the  ground  of  the 
death  of  the  intended  tenant  for  life  in  the  tefta- 
tor's life  time.  That  the  point  therefore  had  been 
too  long  fettled  to  be  now  over-ruled.  And  the 
limitation  to  the  iffae  of  E.  was  accordingly  de- 
cided to  have  been  a  contingent  remainder. 

*  P    1  *r  *  From  the  lad  noticed  cafe,  and  that  of  Hopkins 

' '  v.  Hopkins  therein  referred  to,  it  appears,  that 
where  the  contingent  eftate  may,  in  the  nature  of 
its  original  limitation  take  effect  during,  or  by  the 
time  of  the  determination  of,  the  particular  eftate 
ffuppofing  that  particular  eftate  to  take  place)  the 
poffibility  or  probability  of  its  not  doing  fo,  in  the 
common  courfe  of  things,  or  from  its  relation 
to  other  limitations,  interpofed  by  the  teftator, 
will  not  take  it  out  of  the  general  rule,  that  de- 
nies 
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nies  the  conftru&ion  of  an  executory  devife,  to 
a  limitation,  that  may  take  effecl  as  a  remainder. 

But  where  a  future  intereft  without  a  preced- 
ing eftate,  or  a  contingent  intereft  unfupportcd 
by  any  preceding  freehold,  or  any  eftate  after  a 
preceding  vefted  fee-fimple,  is  limited  by  devife  ; 
fuch  limitation,  as  it  cannot  be  good  as  a  re- 
mainder, may  take  efFecl:  as  an  executory  devife, 
provided  it  falls  within  the  limits  which  the  law 
prefcribes,  for  the  validity  of  fuch  executory  ef- 
tates ;  of  fuch  limits  I  (hall  treat  hereafter,  and 
in  this  place  only  adduce  a  few  inftances  of  the 
limitations  I  have  mentioned. 

Thus,  if  one  devife  tolhe  heir  of  J.  $.  after  Peer  ,Fur*  , 
the  death  or  f.  6.  it  is  good  as  an  executory  de- 
vife.— And  where  A.  devifed  lands  *  to  B.  in  fee,    *  P.   ig, 
to  commence  and  take  effecl:  fix  months  after  the 
teftator's  death,  it  was  a  good  executory  devife :  *•  Lut-  79§- 

.1     r  r  1  r  j-  a    .        •        Clarke <v. Smith. 

in  tneie  cales  we  oblerve  a  preceding  eltate  was 
wanting. 

So  where  teftator  devifed  to  truftees  for  500  1  p.  w.  28. 
years,  in  truft  to  pay  an  annuity  to  T.  his  eldeft  ?fde  infra  °«6 
fon  for  life,    remainder   to  the  eldeft  fon  of  T. 
(who  had  no  fon  at  the  teftator's  death),  it  was 
held  good  by  way  of  executory  devife,  there  be-  H?y.w"d  *• 
ing  no  eftate  of  freehold  to  fupport  it  as  a  con-  infra"  433.' 
tingent  remainder. 

We  find  an  early  cafe  where  a  devife  to  one  ^ulmerfton*- 
and  his  heirs,  upon  condition  he  mould  allure  cnTjac.  592. 
lands  in  fuch  place  to  the  executors  ;  and,  if  he  aad  vidc 

wr  11     1 

failed,  then  to  the  executors  and  their  heirs,  was  Hammond"* 
deemed  to  be  a  good  executory  devife  to  the  3  Co.  20. 
executors.  ,  pndd  *• 

.  L.yon,  3 

And  afterwards  in  a  cafe  where  a  teftaror  de-Leon-  64. 
vifed  to  B.  his  fon  and  his  heirs  for  ever,  and  if  he  ltlh  v'  Brown> 

,.     ,        .   .  .  _»  .  Lro.  jac.  §qo. 

died  without  mue  living  A.  then  A.  to  have  thofe  1  Eq.  Abr. 
lands  to  him  and  his  heirs  for  ever;    it  was  ad-1*7'  c>  4> 
judged,   that  B.  took  a  vefted  fee-fimple,  and 

that 
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that  the  limitation  over  to  A.  was  good  as  an 

executory  devife,    to  take  effeft  on  B*s  dying 

without  iflue  in  the  life-time  of  A. 

Scn£3i  •»  And  again,  where  a  teftator  devifed  lands  to 

i  Roil.  aW.      his  fon  B.  in  fee,  and  other  lands  to  his  fon  C.  in 

334-  fee,  fubjecl  to  a  provifo,  that  if  either  of  his  fons 

■*•  I0«    fhould  die  #  before  they  fhould  be  married,  or 

before  they  mould  attain  the  age  of  2 1   years, 

and  without  iflue  of  their  bodies,   then  he  gave 

all  the  lands  which  he  had  given  to  fuch-  of  his 

fons  that  mould  fo  die,  &c.  unto  fuch  of  his  faid 

two  fons  as  fhould  the  other  furvive  ;  it  was  held 

that  the  fons  took  in  fee,  fubjed  to  a  limitation 

to  the  furvivor  for  life,    in  cafe  of  either  dying 

unmarried,    or  under   the  age   of  21,   without 

.  iflue. 

The  three  laft  cafes  are  inftances  of  limitations 
after  a  preceding  vefied  fee  Ample. 

And  even  where  there  is  a  limitation  after  a 
devife  in  fee  fimple,  though  fuch  antecedent  de- 
vife in  fee  be  not  vejied,  but  contingent ;  yet  if 
the  ulterior  devife  is  limited  fo  as  to  take  effecl: 
in  defeasance  of  the  eftate  firfl:  devifed,  on  an 
event  fubfequent  to  its  becoming  vejied,  it  has  been 
held  to  operate  as  an  executory  devife. 
Guiiiveri).  Thus  where  a  teftator  devifed  lands  to  his  wife 

i.  wiif.  jos.  f°r  nfe»  ^nd  after  her  death  to  fuch  child  as  fhe 
was  then  fuppofed  to  be  enfient  with,  and  to  the 
heirs  of  fuch  child  for  ever ;  provided  that  if  fuch 
child  as  ftiould  happen  to  be  born,  fhould  die  be- 
fore the  age  of  2 1  years,  leaving  no  iflue  of  its 
body,  the  reverfion  fhould  go  over.  The  court 
*  P.  20.  held  it  *  to  be  a  devife  to  the  wife,  remainder  to 
the  child  in  contingency  in  fee,  with  a  devife 
over,  which  they  held  a  good  executory  devife, 
as  it  was  to  commence  within  21  years  after  a 
life  in  being ;  and  that  if  the  contingency  of  a 
child  never  happened,  then  the  laft  remainder  was 

to 
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to  take  effect  upon  the  death  of  the  wife.  And 
that  the  number  of  the  contingencies  were  not 
material,  if  they  were  all  to  happen  within  a  life 
in.  being,  or  a  reafonable  time  after, 

There  is  an  obfervation  of  the  reporter  on  the  vide  t.  war. 
laft  noticed  cafe,  that  the  court  ufed  a  difference  Io6, 
of  phrafeology,  viz.  executory  and  remainder ,  in 
refpeet  to  the  fame  limitation  ;  from  whence  it 
feemed  to  him  uncertain,  whether  they  deter- 
mined it  an  executory  devife,  or  a  contingent 
remainder.  But  I  conceive  this  doubt  would 
have  been  prevented  by  his  adverting  to  the  lan- 
guage of  the  court,  when  they  faid  it  was  good 
as  an  executory  devife,  as  it  was  to  commence 
within  21  years  after  a  life  in  being  ;  and  that  the 
number  of  contingencies  were  not  material,  if 
they  were  to  happen  within  a  life  in  being,  or  a 
reafonable  time  after  ;  neither  of  which  circum- 
ftances  have  any  fort  of  relation  to  a  contingent 
remainder,  or  can  be  underftood  as  applicable  to 
the  idea  of  it. 

*  Upon  the  fame  cafe  we  are  further  to  obferve,  *  p.  2i. 
that  although  one  of  the  contingencies  on  which 
the  ulterior  devife  was  confirued  to  depend,  viz. 
there  being  no  child  to  take  as  fuppofed,  muft 
have  been  decided,  immediately  on  the  determi- 
nation of  the  particular  eftate  without  the  ante- 
cedent limitation  in  fee  ever  becoming  verted,  and 
therefore  fuch  devife  would,  had  it  depended  on 
that  event  only,  have  been  confidered  as  a  con- 
tingent remainder,  equally  with  the  alternative 
one  to  the  child  ;  yet,  the  other  event,  and  that 
indeed  on  which  the  limitation  over  was  expreis- 
ly  limited  to  take  effect,  viz.  the  death  of  the 
fuppofed  child,  under  the  age  of  21  years,  could 
not  poffibly  happen  till  after  the  fee  fimple  had 
actually  vefted  in  fuch  child  on  its  birth;  in  which 
cafe  it  clearly  could  not  operate  as  a  remainder, 

and 
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and  therefore  mutt  have  been  void  in  its  creation, 
if  not  allowed  to  enure  as  an  executory  de- 
vife. 

So  indeed,  where  a  particular  eftate  of  free- 
hold is  firft  devifed,  capable  in  its  ov/n  nature  of 
fupporting  a  remainder,  followed  by  a  limitation 
not  immediately  connected  with  or  commencing 
from  its  expiration  ;  as  the  latter  limitation  is  in- 
capable of  taking  effedt  as  a  remainder,   there 
feems  to  be  no  obftacle  to  its  validity  as  an  exe- 
*  P.  22.    cufory  *  devife,  if  confined  to  the  requifite  limits 
of  time. 
vide  Piowd.         Therefore,  although  in  the  cafe  of  a  leafe  for 
25*  life  to  A.  and  that  after  the  death  of  A.  and  one 

Kaym.  144.     fay  ajter<)  the  ]and  faaW  remain  to  B.  for  life,  it 

feems  that  the  limitation  to  B.  is  void  as  a  re- 
mainder, becaufe  not  to  take  effect  immediately 
upon  the  determination  of  the  firft  eftate  :  yet, 
-  in  the  cafe  of  a  fimilar  limitation  by  will,  there 

appears  to  be  no  ground  for  denying  effect  to 
fuch  ulterior  limitation  as  an  executory  devife. 
This  conclufion,  I  conceive,  flows  from  the  prin- 
ciple on  which  lord  Nottingham  proceeded  in  the 
duke  of  Norfolk's  cafe,  noticed  in  the  fequel  of 
thefe  fheets  ;  which,  with  the  concurrent  ftream 
»  353-  0f  aj}  tjje  cafes  ancj  authorities  relative  to  this 
point,  appear  to  warrant  our  general  conclufion, 
in  refpett  to  the  conftruction  of  executory  de- 
vifes ;  that,  notwithftanding  the  will  may  give  a 
preceding  eftate  of  freehold,  capable  in  its  own 
nature  of  fupporting  a  contingent  remainder ; 
yet,  if  an  ulterior  limitation  wants  that  connexion 
with,  or  relation  to  it,  which  is  requifite  to  con- 
ftitute  it  a  remainder^  it  may  take  effect  as  an  exe- 
cutory devife,  if  confined  to  the  limits  pre- 
ferred by  law  for  eftates  of  that  future  descrip- 
tion. 

Executorv 
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*  Executory  devifes  have  generally  been  dif-   *  p.  23. 
tinguifhed  into  three  kinds  ;  two  relative  to  real, 
and  the  third  to  perfonal  eft  ate  only.     The  firft  '  Salk-  a29- 
fort  in  this  diftribution,    is,    where  the  devifor 
departs  with  his  whole  fee-fimple,  but  upon  fome 
contingency  qualifies  that  difpofition,  and  limits 
an  eftate  on  that  contingency  ;  of  this  the  above 
cited  cafe  of  Pells  v.  Brown  is  an  inftance.     So 
where  a  teftator  devifed  lands  to  his  wife  for  life, 
remainder  to  C.  his  fecond  fon  in  fee,  provided  if  ™^*^  4i°' 
D.  his  third  fon,  mould  within  three  months  after  Marks. 
the  wife's  death  pay  500/.  to  C.  his  executors, 
&c.  then  he  devifed  the  lands  to  D,  and  his  heirs  j  . 
this  was  an  executory  devife  to  D. 

Under  the  fame  defcription  we  may  rank  the 
cafe  of  Gulliver  v.  Wickett  above  cited,  and 
others  of  the  fame  kind,  where,  though  the  fee 
is  immediately  difpofed  of,  yet  it  is  made  defea- 
fikle  after  a  contingent  difpofition  of  it  has  taken 
effecl. 

The  fecond  fort  of  executory  devifes,  under  »  Salk.  %%9.. 
the  fame  general  diftribution,  is  where  the  devi- 
for gives  a  future  eftate  to  arife  upon  a  contin- 
gency, but  does  not  depart  with  the  fee  at  pre- 
sent ;  as  a  devife  to  the  firft  fon  or  the  heir  of 
J.  S.  when  he  (hall  have  one  ;    or  *  a  devife  to    *  ^*  24* 
the  daughter  of  B.  who  fhall  marry  fuch  a  one  R^m-  83' 
within  fifteen  years.  . 

But  it  is  evident  the  laft  defcription  does  not 
properly  comprife  thofe  cafes,  where  the  future 
eftate  is  not  contingent,  but  limited  in  an  event 
certain ;  or  where,  though  the  teftator  departs 
with  an  immediate  eftate  of  freehold,  yet  the  ul- 
terior limitation  is  not  fo  connected  with  it,  as 
to  be  capable  of  effect  as  a  remainder.  To  com- 
prehend fuch  cafes  in  the  above  branches  of  dif- 
tribution, the  terms  of  the  laft  defcription  may 
be  extended,  by  faying  ;  the  fecond  fort  of  exe- 

Vol.  II.  G  cutory 
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cutory  devife  is,  where  the  devifor,  without  de- 
parting with  the  immediate  fee,  gives  a  future 
eftate  to  arife  either  upon  a  contingency,  or  at 
a  period  certain,  unpreceded  by,  or  not  having 
the  requifite  connection  with  any  immediate 
freehold,  to  give  it  effect,  as  a  remainder. 
vide  ciarke  «.  T^e  cafe  0f  a  devife  to  one,  to  take  effeft  fix 
302.  '  months  after  the  teftator's  deceafe,  is  an  inftance 

of  the  firft  clafs  admitted  into  this  extended  de- 

cro'$EiizfC878  ^cr^P^on*  And  fo  where  one  devifed  lands  to 
J.  S.  for  five  years  from  Michaelmas  then  next 
enfuing,  the  remainder  to  C.  and  his  heirs,  and 
died  before  Michaelmas,  the  limitation  to  C.  was 
*  P.  25.  held  good,  although  a  *freehold  cannot  be  in  ex- 
pectancy ;  for  that  in  cafe  of  a  devife,  the  free- 
hold in  the  mean  time  fhould  defcend  to  the  heir 
and  veft  in  him ;  which  reafon  proves  the  limi- 
tation was  allowed  to  operate  as  an  executory  de- 
vife, though  in  the  report  it  is  inaccurately  called 
a  remainder. 
?■£'.  Abr.  Again,  where  one  devifed  lands  to  his   wife, 

188.  and  vide  till  his  fon  fhould  come   to  his  age  of  21  years, 
Thruftout  v.     ancj  tjlen  that  h|s  fon  fhould  have  the  land  to  him 

Denny,  infra.  ■-    .         -4  tit  •   t  -  rr 

35S>  and  his  heirs  ;  and  11  he  mould  die  without  liiue 

before  his  faid  age,  then  to  his  daughter,  this 
was  held  a  good  executory  devife  to  the  daughter. 
In  which  cafe  it  is  obfervable,  that  the  firft  de- 
vife of  the  fee  was  to  the  fon,  who  was  the  heir ; 

SuPrai6?'168- and  therefore,  under  the  doctrine  in  Bora/ion's 
cafe,  the  fon  taking  the  <uejled  fee  would  ftill  have 
taken  by  defcent,  and  not  by  the  devife,  fo  that 
the  immediate  fee  muft  be  confidered  as  undif- 
pofed  of  by  the  will.  But  if  fuch  a  devife  had 
been  to  a  ftranger,  inftead  of  the  heir,  then 
under  the  application  of  the  dodrine  I  have juft 
alluded  to,  the  cafe  would  have  fallen  properly 
under  the  firft  divifion  of  executory  devifes, 
where  the  fee  is  difpofed  of  in  the  firft  inftance. 

And 
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And  the  cafe  of  a  limitation  to  one  for  life, 
and  from  and  after  the  expiration  of  one  *  day  *  P.  26. 
(or  any  other  fuppofed  period,  not  exceeding  2 1 
years  we  may  fuppofe)  next  enfuing  his  deceafe, 
then  over  to  another,  may  be  adduced  as  an  in- 
ftance  of  the  call,  for  the  latter  part  of  the  ex- 
tent, to  which  I  have  opened  the  fecond  branch 
of  the  general  diflribution  of  executory  devifes. 

The  third  fort  of  executory  devifes,  com- Dyer  74.  pi.  18. 
prifing  all  that  relates  to  chattels,  is  where  a  ' Ro11:  Abr- 
term  for  years,  or  any  perfonal  eftate,  is  devifed 
(more  properly  bequeathed)  to  one  for  life,  or 
otherwife ;  and  after  the  deceafe  of  the  devifee 
or  legatee  for  life,  or  fome  other  contingency 
or  period,  is  given  over  to  fomebody  elfe.  Such 
ulterior  limitation  was  void  at  common  law,  and 
the  whole  property  veiled  in  the  perfon  to  whom 
it  was  limited  for  life  ;  though  there  was  indeed 
a  diftinclion  taken  between  a  devife  (or  rather 
bequeft)  of  the  ufe  of  a  perfonal  thing,  and  of 
the  thing  it/elf.  Thus  where  the  will  was,  that  f*JD(fa* 
A.  fhould  ufe  fuch  a  thing  during  his  life,  and  cro.  ur.  346. 
afterwards  that  B.  fhould  have  it,  the  limitation 
over  was  agreed  to  be  good  ;  but  if  the  firft  dif- 
pofition  had  been  of  the  thing  itfelf  to  one  for 
life,  and  after  to  another,  then  the  devife  over 
would  have  been  void.  But  the  doctrine  has 
gradually  obtained,  and  is  now_  fettled,  that 
fuch  lipitations  over  in  a  will,  or  by  way  of 
truft,  are  good. 

*  Thus  where  a  teftator  pofTeffed  of  a  farm',  *  P.'  27. 
&c.  for  the  term  of  50  years,  devifed  his  leafe 
of  the  farm,  &c.  and  all  the  years  therein  to 
come  to  B.  after  the  death  of  M.  the  teftator's 
wife,  &c.  and  in  the  mean  time  his  will  and 
meaning  was,  that  his  wife  mould  have  the  ufe, 
occupation  of  the  farm,  &c.  during  her  natural 
life,  &c.  It  was  contended  that  the  devife  to  B, 
C  2    .  "after 
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Matth.Man-    after  the  death  of  the  teftator's  wife,  was  void  ; 

SRep. 95!'  for  that  the  devife  thereof  to  her  during  her 
life,  gave  her  the  whole  term.  But  after  re- 
peated debates  and  arguments  on  the  cafe, 
three  judges  held  that  B.  took  it  not  by  way  of 
remainder,  but  by  way  of  executory  devife.  As 
if  the  teftator  had  devifed,  that  after  his  fon  had 
paid  fuch  a  fum  to  his  executors,  that  he  fhould 
have  his  term;  or  that  after  the  death  of  A.  that 
B.  fhould  have  the  term  ;  or  that  after  his  fon 
fhould  return  from  beyond  feas,  or  that  A.  fhould 
die,  that  he  fhould  have  it ;  in  ail  which  cafes, 
and  other  like,  upon  the  condition  or  contingent 
performed,  the  devife  was  good;  and  in  the  mean 
time  the  teftator  might  difpofe  of  it.  And  there- 
fore in  judgment  of  law,  ut  res  magis  valeat,  the 
executory  devife  fhould  precede,  and  the  difpofi- 
tion  of  the  leafe,  till  the  contingency  happened, 
mould  be  fubfequent ;  as  if  the  teftator  had  de- 
vifed, that  if  his  wife  died  within  the  term,  then 
Jr.  20.  gt  *fhould  have  the  refidue  of  the  term,  and  then 
further  devifed  it  to  his  wife  for  her  life.  And 
that  there  was  no  difference  between  a  devife  of 
the  term  for  life,  remainder  over,  and  a  devife  of 
the  land,  or  the  leafe  or  farm,  or  \ife,  or  occupation, 
or  profits  of  the  land. 

In  the  above  cafe  we  obferve,  the  court  report- 
ed to  the  grounds  of  the  devife  of  the  term,  up- 
on a  contingency  or  condition  being  good,  and  the 
ability  of  the  teftator  to  difpofe  of  it  in  the  mean 
time-,  and  confidered  the  devife  over,  aftet  the 
death  of  the  wife,  as  fuch  a  contingency .  The 
nature  of  the  devife  in  that  cafe,  accorded  with 
this  view  of  its  efFecl:,  in  the  circumftance  of  the 
devife  to  B.  exprefsly  preceding  the  intermediate 
bequeft  of  the  ufe  and  occupation  to  the  wife.  But 
the  court,  in  their  general  conftrudive  tranfpofi- 
tion  of  the  life  eft  ate,  and  the  limitation  over,  in 

confidering 
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■  confidering  the  latter  as  a  devife  on  the  contin- 
gency of  the  devifee  for  life  dying  during  the 
term,  and  preceding  the  former  as  an  interme- 
diate difpofition  till   the  contingency  happened, 
abstracted  from  regard  to  the  particular  circum- 
ftances  of  that  cafe,  adopted  a  rule  of  conftruc- 
tion  equally  applicable  to  all  cafes  of  a  limita- 
tion of  a  term  for  life,  and  afterwards  to  another. 
And  accordingly,  in  a  fubfequent  cafe,  where  a 
teftator  being  poffeffed  of  a  *  meffuage,  &c.  for  a    *  P»  29. 
term  of  500  years,  devifed  the  meffuage,  &c.  c2?petts 
to  his  father  for  the  term  of  his  natural  life,  and  10  r^p-  46. 
after  his  deceafe,  the, remainder  to  his  own  filler, 
and    the  heir  of  her  body  ;  upon  the  queftion, 
whether  the  executory  devife,  after   the  death, 
&c.  was  good,  when  the  term  itfe/f,  and  not  the 
ufe  or  occupation  of  it,  was  devifed  to  the  firft  cle* 
vifee  for  lifej  &c.    and   airerwards  to  others,  it 
was    refcived,  thai    in   fuch  cafe    alfo  the  ex- 
ecutory devife  was  good. 

In  both  the  above  cafes,  the  devife  over  was 
to  a  perfon  in  ejje,  and  afcertained.  But  the 
principle  upon  which  the  decifions  proceeded, 
had  no  relation  at  all  to  that  circumftance  j  and 
therefore  we  find  the  fame  doc~lrine  holds  in  cafes, 
where  the  ulterior  devifee  is  not  in  ejje,  or  not 
afcertained. 

Thus  where   a  termor  for   years  devifed  the  Cotton  y. 
term  to  his  wife  for  eighteen  years,  and  after  to  J^jj'  Abr 
his  eldeft  fon  for   life,  and   after  to   the  eldeft  612. 
iffue  male  of  that  fon  for  life  ',  though   the  fon  r  Eq-  Abr*  *9X* 
had  not  any  iffue  male  at  the  time  of  the  devife 
and  death  of  -the  teftator,  yet  it  was  held  that  if 
he  had   had  iffue  male  at  his  death,  fuch   iffue 
male  mould  have  had  it,  as  an  executory  devife ; 
for  that  notwithftanding  its  being  a  contingency 
upon  a  contingency,  and  the  iffue  not  being  in 
ejfe,  at  the  time  of  *  the  devife,  yet  inafmuch  as     *  P.  30. 

it 
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Vide  I  And. 
60,  61,  and 
iEq.  Abr.  191 


a  Freetn.  137. 
Caf".  17a. 


P. 


31 


Vachel  v. 
Vachel,  I 
Chanc.  Caf. 
129. 


it  is  limited  to  the  fon  but  for  life9  it  was  good, 
and  all  one  with  Manning's  cafe. 

And  Co  if  A.  poffeffed  of  a  term  devifes  it  to 
B.  his  wife  for  life,  and  after  her  death  to  his 
children  unpreferred,  and  after  B.  dies,  it  has 
been  held  that  C.  then  being  the  only  daughter 
of  A.  fhouJd  have  it  ;  for  that  an  executory  de- 
vife,  which  hath  a  dependance  on  the  firft  devife, 
may  be  made  to  a  perfon  uncertain. 

The  cafes  I  have  adduced  are  fufficient  to 
mew,  the  law  to  be  now  fettled,  that  limitations 
over  of  chattels  real,  after  a  devife  to  one  for 
life,  are  good  as  executory  devifes. 

And  that,  in  equity,  the  like  doctrine  extends 
to  chattels  perfonal,  will  be  equally  evident  from 
the  few  following  cafes  ;  in  which  that  fpecies  of 
property  was'  the  fubjecl  of  the  limitation  on 
which  the  queflion  arofe. 

There  is  an  early  cafe  of  a  devife  of  *;oo/.  to 
the  teftator's  daughter  ;  and  if  fhe  died  before 
30  vears  of  age  unmarried,  then  over.  She  re- 
ceived the  money,  and  died  before  the  time  ; 
and  it  was  refolved  in  equity,  that  her  executor 
was  chargeable  as  pofieffed  in  truft  *  for  the  le- 
gatees over.  This  indeed  was  not  the  cafe  of  a 
devife  to  one  for  life,  or  a  particular  period,  and 
afterwards  to  another  ;  but  a  conditional  new 
difpojition  of  the  property,  upon  a  particular  con- 
tingency. 

But  in  another  cafe,  a  teftator  gave  the  ufe  of 
all  his  feveral  paintings,  and  books  of  prints, 
his  colours,  collection  of  medals,  &c  to  his 
wife,  during  the  term  of  her  natural  life ;  and 
his  will  was,  that  if  fhe  were  with-child  of  a 
fon,  that  then  after  her  deceafe  the  faid  paint- 
ings, &c.  mould  be  left,  remain,  and  come  to 
that  fon  ;  but  if  fhe  were  not  with-child  of  a 
fon,  or  if  fuch  fon  mould  die  without  iflue  male 

of 
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of  his  body,  then  all   the  faid   paintings,    &c. 
after  the   deceafe  of  his  wife,  and  the  death  of 
fuch   fon  as  his  wife  was    then  with-child   of, 
mould  come,  and  remain   to  the   ufe  of  T.    of 
which  his  will  was,  that  the  faid  T.  mould  have 
the  ufe  only  during  his  life,  and   that*  he  mould 
leave  them  to    V.  his  fon,  &c.     T.  died  in  the 
teftator's    life-time,  and   the   teftator's  wife  was     . 
not  with-child  of  a   fon  ;  and  on  its  being  in- 
filled that  the  limitation  of  the  things  to  V.  was 
void  by  the  common  law  ;  the   Lord  Keeper, 
and  the  judges,  were  clearly  of  opinion,  that  T. 
dying  in  the  life-time  of  the   teftator,  and    the 
teftator's    wife   not  being  with-child  of  a   fon, 
the  devife  to   V.  was  *  an  abfolute   devife,  and    *  P.  33, 
good  in  law  ;  and  that  the  widow  ought  to  have 
the  ufe   of  the  faid  paintings,  &c.   during  her 
life.     This  we  fee  was  a  limitation  to  a  perfon  • 
upon  a   contingency,  after  an  immediate  ufe  for 
life  to  one,  followed  by  a  contingent  limitation 
to  another  (which,  had   it  taken  effect,  would 
have  carried  the  abfolute  property  J  and  alfo  after 
an  alternative  limitation  for  the  ufe   of  a  third 
perfon  for  life.    But  (till  this  was  only  a  bequeft 
of  the  ufe  of  the  things  for  life,  &c.  and  in  that 
refpect  might  be  referred   to  the    diftin&ion  be- 
tween a  bequeft  of  the  ufe  of  the  thing,  and  of 
xht*ihing  it J  elf. 

But  it  was  not  long  after  the  la  ft  cited  cafe, 
that   another  occurred,  -wherein   the  diftindtion 
between  the  devife  of  the  ufe,  and  of  the  perfo- 
nal  thing   itfelf,  feerns  to    have  met  with  a  con- 
fiderable  degree  of  modification.     It  was  where  £khoh%V' 
a  teftatrix  bequeathed  her  whole  eftate,  confift-  p.  w.  6.  i» 
ing  of  perfonal  things,  to  her  fifter  C.  (who  fheNotc' 
made  executrix)  during  the  term  of  her  natural 
life ;  and  after   her  deceafe  her  will  was,  that 
400  /.  mould  be  given  to  the  daughters  of  D% 

And 
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*  P.  33« 


Shirley  v. 
Ferrers, 
i  P.  Wms.  6. 
in  note. 


*  P.  34- 

2.  Freem.  2Q6. 
Caf.  280. 


And  upon  its  being  infilled  that  it  was  a  void 
devife,  being  the  remainder  of  a  perfonal  thing 
after  the  death  of  another,  to  whom  the  fame 
was  given  before  ;  the  judge  to  whofe  opinion 
it  was  firft  referred,  and  afterwards  the  Matter 
*  of  the  Rolls,  and  ultimately  the  Lord  Keep- 
er, all  concurred  in  opinion,  that  the  faid 
daughters  ought  to  be  relieved  for  the  feveral 
legacies  given  them  by  the  will,  and  for  which 
the  faid  C.  was  in  nature  only  of  a  trujiee  to  be 
paid  after  her  death. 

And  fo  where  the  teftator  gave  the  Lady  T. 
for  life,  the  cattle  of  T.  &c.  with  the  goods 
and  furniture  in  the  caftle,  &c.  and  defired  that 
the  goods  and  furniture  'might  be  preferved  for 
the  heir,  &c~.  and  appointed  her  executrix;  it 
was  decreed  that  fhe  ihould  have  the  ufe  of  the 
goods  for  her  life,  and  that  they  fhould  after- 
wards go  over  according  to  the  will. 

In  the  laft  mentioned  cafes,  we  may  indeed 
obferve,  that  the  legatee  for  life  was  the  execu- 
trix, and  as  fuch  held  to  be  a  trufiee  in  refpect 
of  the  limitation  over;  and  therefore  the  old 
diftin&ion,  between  the  ufe  of  the  thing  and  the 
thing  itfelf,  might  not  be  confidered,  as  com- 
pletely abandoned,  on  account  of  her  taking 
the  thing  itfelf  as  executrix  ;  and  the  ufe  only 
conftruclively  as  legatee  for  life.  But  fubfequent 
decifions  have  removed  that  diftin&ion  intirely. 

Thus  in  a  cafe  in  1 695,  we  find  it  laid  down 
as  then  clearly  fettled,  that  *  upon  a  devife  of 
goods  to  A.  for  life,  with  remainder  after  his  de- 
ceafe  to  i? ,  that  it  was  a  good  devife  to  B.  and 
that  he  might  exhibit  a  bill  againft  A.,  to  com- 
pel him  to  give  fecurity,  that  the  goods  fhould 
be  forth-coming  at  his  deceafe  ;  and  that  it  was 
all  one  whether  the  goods  ox  the  ufe  of  the  goods 
were  deviled  for  life. 

And 
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And  in  another  cafe,  which  was  the  fubject  of  Hyde  v. 
confiderable  debate,  where  a  teftator  devifed  ?«***!  * 
his  houfhold  goods,  £sV.  to  his  wife  for  her  life, 
and  after  her  death  to  H.  having  made  P.  his 
executor ;  upon  a  bill  filed  by  H.  againft  the 
widow  and  executor,  to  have  an  inventory  of  the 
goods,  and  that  the  widow  mould  give  fecurity 
for  their  being  forth-coming  at  her  death,  Lord 
Keeper  Somers,  after  argument,  and  taking  time 
to  confider  of  it,  and  on  the  flrength  of  the 
late  precedents,  which  had  conflrued  the  ufe  of 
the  thing  and  not  the  thing  itfelf  to  pafs,  held 
the  devile  over  to  be  good. 

Since  that  cafe,  the  diftin&ion  between  the 
bequeft  of  the  ufe  of  a  perfonal  thing,  and  of 
the  thing  itfelf  to  any  one  for  life,  $gfe*  has  been 
completely  laid,  in  the  eonftruclive  operation  of 
fuch  a  limited  gift,  to  intrtle  the  reftri&ed  lega- 
tee, only  to  the  ufe  of  the  thing  for  the  period 
exprefTed. 

*  We  may  recoiled  its  having  been  faid,  that    *  P.  35. 
in  cafe  of  a  bequeft  of  goods  to  one  for  life,  with  vide  laft  cited 

t  11  r         1  •  r  cafe  but  one. 

remainder  over,   the  legatee   tor  lire  was    com- . 
pellable  in  equity,  to  give  fecurity  for  the  goods 
being  forth-coming  at  his  deceafe  ;  and  accord- 
ingly in  the  above  cited  cafes  of  Vachcl  v.  Vachely 
and  Hyde  v.  Parratt,  the  bills  appear   to  rhave 
prayed  fuch  fecurity,  and  this  it  leems  was  the   J 
old  rule  of  the  court.     But  the  later  practice  is 
for  an  inventory  to  befigned  by  the  devifee  for 
life,  tstc.  to  be  depofited  with  the  Matter  for  the  a  K^3-3* 
benefit  of  all  the  parties:  which  Lord  Thurlow  vide  ■  Br.*  3* 
in  a  late  cafe  obferved  was   more  equal  juftice  ;  ch.Ca.a79. 
as  there  ought  to  be  danger  in  order  to  require 
fecurity. 

Whilft  I  am  fpeakingof  the  application  of  the 
doctrine  of  Executory  Devifes,  to  chattels  per- 
fonal, as  houihold  furniture,  £s?^.  it  may  not  be 

thought 
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thought  digreffive  from  thq  fubjecl:,  to  notice 
fome  circumftances,  relative  to  the  degree  or 
quality  of  the  property,  acquired  by  the  perfons 
taking  the  limited  or  reftri&ed  intereft  for  life, 
£s>V.  in  fuch  chattels,  under  fuch  tefiamentary  dif- 
po/itions,  or  under  limitations  of  trujls,  which  it 
feems  are  analogous  in  effect. 
P.  36.  *  It  has  been  held  that  a  devife  from  a  huf- 
band  to  his  wife  of  the  ufe  of  houmold  goods, 
furniture,  plate,  jewels,  linen,  &c.  for  life  or 
widowhood,  and  afterwards  to  children  and 
grand-children,  did  not  bar  the  wife  of  her  pa- 
raphernalia ;  and  that  fhe  might  under  fuch  a  de- 
vife, ufe  the  goods  in  her  own  or  any  other  per- 
forfs  houfe-,  alone  or  promifcuoufly  with  other 
goods,  or  might  let  them  out  to  hire. 

In  the  laft  cafe,  it  does  not  appear  that  trie 
goods  and  furniture  were  annexed  as  heir-looms, 
to  go  along,  or  be  enjoyed  with  any  houfe ;  fuch 
an  annexation  of  them  to  the  pofTefTion  of  any 
particular  dwelling  houfe,  might  probably,  have 
excluded  the  liberty  of  uiing  or  letting  them  to 
hire,  feparately,  or  otherwife  than  with  the 
houfe  en  which  the  limitation  of  the  goods  was 
fo  attendant ;  though  I  apprehend  they  might 
have  been  let  with  the  houfe  itfelf. 

Thus  in  a  cafe  where  Lord  Montfort,  upon  and 
Kennet,  Cowp.  jn   conf1(ieration    of   marriage    and  a    marriage 
portion,  fettled  his  real  eftate  together  with  his 
houlhold  goods  in  his  houfe  (particularized  in  a 
fchedule   annexed  to  the  fettlement,)  to  truftees 
*  *?  37'    for   himfelf  for  life,  remainder  to  his   intended 
wife  for  life,  remainder  to  the  fons  of  the  mar- 
riage in  Uriel:  fettlement.     Lord   M.  after  the 
marriage,  continued  in  pofleffion  of  the  goods ; 
after  which,  a  creditor  took  the  goods  in  execu- 
tion upon  a  judgment ;  and  upon  an  action  of 
trover  brought  by  the  truftees  under  the  mar- 
riage 


Cadogan  v. 
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riage  fettlement ; .  Lord  Mansfield  obferved,  it 
was  a  fettlement  very  common  in  great  families  : 
in  wills  of  great  eftates,  nothing  was  fo  frequent 
as  devifes  of  part  of  the  perfonal  eftate  to  go  as 
heir  looms ;  fo  ki  marriage  fettlements,  it  was 
very  common  for  libraries  and  plate  to  be  fo  fet- 
tled, and  for  chattels  and  leafes  to  go  along  with 
the  land.  If  the  hufband  grew  extravagant, 
there  never  was  an  idea  that  thefe  could  afterwards 
be  overturned  ;  if  that  court  were  to  determine 
they  Ihould,  the  parties  would  refort  to  chan- 
cery ;  it  was  a  part  of  the  trufl  that  the  goods 
fhould  continue  in  the  houfe ;  and  for  a  very  ob- 
vious reafon,  becaufe  the  furniture  of  one  houfe 
would  not  fuit  another,  and  it  was  the  bufinefs 
of  the  truftees  to  fee  the  goods  were  not  remov- 
ed;  the  creditors  had  no  right  to  take  the  goods 
themfelves;  the  poffefiion  of  them  belonged  to 
the  truftees,  and  the  abfolute  property  of  them 
was  then  *  vefted  in  the  eldeft  fon,  and  they  were  *  P.  38. 
to  be  kept  in  the  houfe  for  his  benefit  (a). 

But  though  it  was  held  that  the  poffejfton  of 
the  goods,  was  connected  with  that  of  the  houfe 
under  the  trufts ;  yet  it  was  admitted  that  Lord 
M.  might  have  let  them  both  together.  For 
Lord  Mansfield  obferved,  that  if  Lord  M,  had 
let  his  houfe  with  the  furniture,  referving  one 
rent  for  the  houfe  and  another  for  the  furniture; 
or  if  the  rent  could  be  apportioned,  the  cre- 
ditors 

(a)  There  having  been  a  fale  of  part  of  the  goods  in 
this  cafe,  thofe  which  had  been  fold  were  ordered  to  be 
delivered  fpecially;  and  a  value  was  ordered  to  be  put  on 
thole,  which  had  been  fold,  to  be  paid  by  the  creditors 
who  had  taken  them  in  execution,  and  the  amount  to  be 
vefted  in  government  fecurities  upon  the  trufts  of  the 
fettlement,  the  intereft  to  be  paid  to  the  faid  creditors 
during  Lord  M's  life. 
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ditors  would  be  intitled  to  the  rent,  though 
they  had  no  right  to  take  the  goods  themfelves. 
VkL  zVcz  io.  There  was  a  further  ground  of  debate  in  that 
cafe,  not  immediately  connected  with  the  doc- 
trine I  am  treating  of,  namely,  Lord  M's  being 
in  debt  at  the  time  of  the  fettlement,  from  which 
it  was  inferred,  that  the  Settlement  was  fraudu- 
lent, and  the  continuance  of  poffeffion  by  Lord 
M.  a  ftrong  evidence  of  intention  to  deceive 
creditors.  But  Lord  Mansfield '  obferved,  that 
the  *  fettlement  being  made  (the  lady  being  a 
ward  of  the  court)  under  a  treaty  with  the  court 
of  chancery,  and  approved  of.  by  the  Matter, 
was  a  bond  fide  transaction  ;  and  that  the  poffef- 
fion of  Lord  M.  was  not  fraudulent ;  becaufe  it 
was  in  purfuance  and  execution  of  the  trufl:  it 
was  no  contrivance  to  defeat  creditors,  but 
meant  as  a  provifion  for  the  lady,  if  fhe  fur- 
vived,  and  heir-looms  for  the  elded  fon ;  that 
although  fuch  fettlements  were  frequent,  no 
cafe  had  been  cited  to  (hew  they  were  fraudulent. 

How  common  (faid  Lord  Mansfield)  were 
fettlements  of  chattels  and  money  in  the  (locks, 
and  could  there  be  a  doubt  but  they  were  good? 
Yet  the  creditors  would  be  intitled  to  the  divi- 
dends during  the  intereft  of  the  debtor.  That 
there  was  clearly  no  intention  to  defraud,  and 
there  was  a  good  confideration;  therefore  he 
was  of  opinion  it  could  not  be  left  to  the  jury  to 
find  the  fettlement  fraudulent,  merely  becaufe 
they  were  creditors. 

And  where  Lord  Foley  devifed  certain  eftates 
including  his  houfe  called  F.  to  truftees  for  a 
term  of  99  years,  and  fubjetr.  thereto  to  his  fon 
T,  for  life,  remainder  to  hisfirft  and  other  fons  in 
ftric"r.  fettlement,  with  remainders  over ;  and  be- 
49«  queathed  "  all  the  *  ttandards,  fixtures,  houfhold 
goods,    implements   of  houfhold  furniture  and 

pictures, 
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pictures,  gold  and  filver -plate,  china,  porcelain, 
&c.  which  fhould  be  in  the  feveral  meffuages  call- 
ed S.  JV.  and  F.  to  be  held  and  enjoyed  by  the 
feveral  perfons,  who  from  time  to  time  fhould 
fucceffively  and  refpectively  be  entitled  to  the 
ufe  and  poffeflion  of  the  fame  houfes  refpectively, 
as  and  in  the  nature  of  heir-looms,  and  to  be 
annexed  to  and  go  along  with  fuch  houfes  re- 
fpectively far  ever.',  Upon  the  teflator's  de- 
ceafe,  the  truftees,  who  were  alfo  executors  of 
the  will,  permitted  the  elded  fon  and  his  wife  to 
occupy  the  houfe  called  F.  (included  in  the  above 
ftated  devife)  and  ufe  the  wine,  linen  and  china 
which  was  in  it  at  the  teftator's  deceafe.  And 
upon  thofe  articles  being  taken  in  execution,  at 
the  fuit  of  a  creditor  of  the  fon,  the  faid  truf- 
tees and  executors,  after  having  demanded  them, 
brought  an  action  of  trover,  and  had  a  verdict 
for  the  amount  of  the  articles  fo  taken  in  exe- 
cution. 

In  the  cafe  of  Lord  Montfort's  fettlement,  we 
are  to  obferve,  that  the  legal  title  to  the  goods 
was  clearly  and  indifputably  veiled  in  the  truf- 
tees  ;  consequently  they  having  the  legal  right  to 
the  poifeflion,  the  legal  remedy  for  recovering 
refided  in  them.  But  in  the  cafe  under  Lord 
Foley's  will,  *  it  feems  to  be  queftionable,  Whe-  *  P.  41, 
ther  the  legal  eflate  in  the  china  or  linen  refided 
in  the  truftees  and  executors  at  all,  after  their 
aflent  to  the  poffeffion  thereof  by  the  cefiui  que 
vie.  For  unlefs  thole,  articles  legally  veiled  in 
them,  under  the  bequeft  thereof  to  the  feveral 
perfons  who  from  time  to  time  fhould  fucceffively  and 
refpecllvely  be  entitled  to  the  ufe  and  poifeflion  of 
the  houfes  reflectively, '&c.  the  legal  eflate  could 
only  veil  in  them  as  executors ;  and  then  it  might 
feem,  that  their  confent  to  the  poffeffion  by  the  firflt 
cefiui  que  vie  as  legatee  thereof,  devefted  then}  of 
the  legal  eflate,  and  put  it  in  the  legatees  under    1 

that 
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that  claufe,  according  to  their  refpe&ive  interefts 
therein   under  the  will.     This  observation,    at 
leaft,  applies  to  the  linen  and  china,  however 
the  executors  might   have  retained  the  legal  title 
to  the  wine  in  that  character,  it  not  being  com. 
prifed  in  the  heir  loom  claufe.     And    as  to   the 
linen  and    china,  there  feems   flrong  reafon  to 
conclude,  that  if  the /^/remedy  had  failed,  on 
the  ground  I  have  mentioned,  the  legatees  in  re- 
mainder, might   have  found  an  alternative  one, 
in  a  court  of  equity  ;  according  to  the  arguments 
and   inclination  of  the  Court,  in  another   cafe 
under  the  fame  will;  which  in  the  firft  ftage  of 
it,  was  the  fubject.  of  a  difcuffion,  relative  to  the 
nature  of  that  fort  of  executory  interefts,  now 
under  confideration. 
Foley  v.  Bur-         *  ^ord  Foley,  had  by  his  faid  will,  devifed  the 
neii,  ctai.      -  houfe  called  S.  to  E.  his  fecond  fon  for  life,  re- 
*  ,B50wrn'sr        mainder  to  E's  firft  and  other  fons  in  drift  fet- 

Cnan.  Caf.  274.  .  .       _  ,  n 

*  P.  42.  tle*11611^  remainder  to  A.  for  life,  remainder 
to  his  firft:  and  other  fons  in  ftrict.  fettlement. 
The  claufe  I  have  noticed  in  the  laft  cafe,  re- 
fpecting  the  furniture,  plate,  &c.  after  what 
1  have  before  ftated  of  it  as  material  to  the  point 
in  that  cafe,  proceeded  with  faying,  "  That 
the  teftator's  will  and  intention  was,  that  one  of 
the  fervices  of  table  plate  late  belonging  to  L.  F: 
mould  go  to  and  be  enjoyed  by  the  poifeffor  of 
W.  and  the  other  by  the  pofieflor  of  S.  for  the 
time  being."  The  fon  E.  was  permitted  by  the 
executors  to  take  poifefficn  of  the  ferviceof  piate 
at  S.  which  he  removed  to  his  houfe  in  town, 
where  it  was  taken  in  execution  on  a  judgment- 
whereupon  a  "bill  was  filed  by  A.  and  his  firft  fon 
{E.  having  then  no  fon)  praying  that  the  piate 
might  be  reftored  to  the  houfe  at  S.  and  that  E. 
might  give  an  inventory  and  fecurity  for  its  pre- 
fervation.  It  was  contended  for  the  plaintiffs, 
that  thex  property  in  the  plate  vefted  in  the  exe- 
cutors, 
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cutors,  but  that  on  their  aflent  the  legacy  veiled 
in  E.  the  firft  taker  for  life,  and  -of  courfe  was 
taken  out  of  the  executors.  That  though  E. 
had  fuch  a  vefted  property,  it  was  qualified  ;  and 
not  fuch  a  right  as  could  fubject  the  plate  to  an 
execution  for  his  debt ;  for  there  were  fubfe- 
quent  rights  to  *  the  plate  in  fpecie  :  yet  they  *  P.  43* 
were  not  fuch  as  to  entitle  their  owners  to  bring 
actions  at  law.  The  executors  and  remainder- 
man mult  therefore  come  into  a  court  of  equity 
for  their  remedy  ;  which  was  the  proper  jurifdic- 
tion  where  parties  were  entitled  to  the  property 
in  fpecie.  On  the  other  hand  it  was  contended, 
that  as  E.  had  the  ufe  of  the  goods  for  life,  his 
creditors  were  entitled  to  that  ufe,  which  was  of 
itfelf  of  confiderable  value,  confidering  the  rate 
of  payment  for  the  ufe  of  plate. 

The  Chancellor  held,  that  if  the  property  had 
been  in  the  truftees,  any  one,  however  remotely 
interefted,  might  have  come  to  that  court,  to 
compel  them  to  affert  their  legal  property  ;  but 
he  was  at  a  lofs  how  to  make  E.  a  truftee,  for  he 
feemed  to  have  both  the  legal  and  equitable  pro- 
perty. That  if  an  account  had  been  taken,  the 
goods  mould  have  been  delivered  to  the  firft 
taker,  and  an  inventory  would  have  been  taken 
of  them  ;  the  ufe  of  which  would  be,  that  it  would 
make  the  firft  taker  liable,  when  the  remainder 
mould  take  place.  That  the  goods  were  to  be 
held  and  enjoyed  by  the  perfons  who  mould  have 
the  houfes  refpectively  ;  one  fet  of  plate  to  go 
to,  and  be  enjoyed  by  the  poffeffor  of  S.  for  the 
time  being.  That  if  the  creditors  obtained  the 
plate,  they  muft  *  fucceed  in  applying  it,  dif-  "•  44- 
ferently  from  the  teftator's  intention.  That  it 
was  clear,  that  the  creditor  of  a  truftee,  taking 
the  goods  in  execution,  would  have  himfelf  been 
converted  into  a  truftee.  If  a  truftee  had  him- 
felf the  ufe  of  a  fpecific  chattel  during  his  life, 

the 
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the  equitable  property  would  bind  the  legal. 
"When  the  executors  deliver  the  chattel,  it  refts 
in  the  taker  for  life,  and  the  eftate  of  the  exe- 
cutor is  diverted.  That  here  the  legal  intereft 
was  in  E.  and  the  fubfequent  interefts  were  legal 
interefts,  to  be  carried  into  execution  when  they 
arofe.  That  he  might  have  let  this  property  toge- 
ther with  the  houfe.  And  if  the  court  could  take 
it  away,  it  was  intitling  the  perfons  having  the 
future  claims,  to  take  from  him  the  ufe  contrary 
to  the  teftator's  intention.  That  the  difficulty 
arofe  from  hence,  that  the  teftator,  inftead  of 
veiling  the  property  in  truftees,  had  veiled  it  in 
E.~  fubjeft  to  the  fpringing  ufes.  That  there  was 
a  flrong  principle  of  juftice,  for  preferving  the 
goods  for  the  benefit  of  the  perfons  entitled,  if 
the  court  could  fo  fecure  them. 

The  Chancellor  afterwards  difmifled  the  bill 

in  the  above  caufe  upon  another  point ;  which  I 

vide  infra.       fKall  have  occafion  to  treat  of  in  a  future  page 

*  P.  45.  *  His  Lofdfhip,  in  the  argument  I  have  been 
noticing,  put  the  cafe,  of  a  bequeft  of  a  chattel 
intereft  to  one  for  life,  remainder  to  another  in 
tail,  that  the  ulterior  devifee  might  come  to  the 
court  to  prevent  the  deflruflion  of  the  fubjecl. 
This  cafe  we  may  obferve,  as  well  as  the  com- 
mon inftance,  of  truftees  for  preferving  contin- 
gent remainders,  being  allowed  to  obtain  an  in- 
junction from  wafte,  againft  tenant  for  life  of  the 
legal  eftate,  feems  to  warrant  the  interpofition  of 
the  court,  for  the  benefit  of  the  perfons  intitled 
after  a  temporary  antecedent  interejl  in  the  firft: 
taker,  where  the  fubjecl  of  the  property  itfelf  is 
at  flake  ;  notwithstanding  the  intereft  of  fuch  firft 
taker,  be  cloathed  with  the  legal  eftate.  Some 
other  cafes  might  be  put  in  fupport  of  the  fame 
conclufion.     But  will  it  not,  be  Sufficient  for  the 

prefent 
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prefent  purpofe,  to  confider,  that  executory  dif- 
pofitions  of  chattels  perfonal,  appear  to  have  been 
originally  founded  in,  and  flill  reji  on  the  doctrine 
and  interpofition  of  a  court  of  equity  f  For  if  fo, 
where  can  be  the  obftacle  to  that  court's  inter- 
fering in  the  regulation  of  interefts,  created  by  and 
dependant  on  its  own  jurifditlion  ? 

In  chattels  real,  the  law  has  long  recognized 
and  adopted,  the  divijion  of  interefts,  between 
the  devifee  for  life,  and  thofe  in  *  remainder  ;  as  *  P.  4& 
appears  by  Manning's  and  Lampefs  cafes  before 
cited.  And  thence  arofe  a  legal  remedy,  for  the 
fpecific  fubject  of  the  devife,  to  the  perfons  in  re- 
mainder, as  their  executory  interefts  came  into 
pofleffion  ;  wherever  the  difpofition  operated  on 
the  legal  eftate,  without  the  medium  of  a 
truft. 

But  in  refpect  to  chattels  perfonal,  the  divijion 
of  the  intereft,  between  the  tenant  for  life,  and 
thofe  to  whom  they  are  limited  over,  feems  yet 
to  be  a  matter  of  equitable  cognizance,  refting 
upon  the  execution  of  a  court  of  equity  infpecie, 
at  the  determination  of  the  prior,  and  com- 
mencement of  the  ulterior  interefts.  But  fuch  a 
fpecific  apportionment  and  execution  of  the  rights 
of  the  parties  intitled,  would  be  fruftrated,  if 
the  court  could  not  fecure  the  fpecific  chattels 
themfelves,  in  the  mean  time,  againft  the  difpofi- 
tion of  the  firft  taker,  and  all  claiming  through 
or  under  him,  beyond  the  extent  of  his  limited 
intereft  therein. 

It  mould  therefore  feem,  that  the  intereft  of 
the  firft  taker,  may  be  well  confidered,  liable  to 
the  interpofition  of  a  court  of  equity,  for  pre- 
venting his  difpofition  or  deftruclion  of  the  thing 
itfelf,  and  preferving  it  for  the  benefit  of  thofe 
intitled  after  him,  according  to  their  refpeftive 
future  interefts  therein ;  *  to  which  they  have  as    *  P.  47, 
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full  and  decided  a  title  under  the  will,  as  he  has  to 
his  immediate  preceding  interefl  in  the  famefub- 
jecl.     -And  as  to  the  objection,  of  fuch  an  inter- 
position, intitling  the  future  claimants,    to   take 
from  the  firft,  the  legal  interefl:  given  him  by  the 
teftator,  it  may  be  obferved  ;  that  to  permit  him 
or  any  claiming  through  him,  to  difpofe  of,  or 
deftroy  that  fubject,  would  be  no  lefs  a  deviation 
from  the  tejlator's  intention,   in  refpecl  to  thofe  in 
remainder,  than  the  court's  interpolation  and  re- 
flri&ion  of  his  poffeffory  right,  for  the  preferva* 
tion  of  the  interefts  defigned  for  the  ulterior  le- 
gatees, could  poftibly  be,  in  refpect  to  the  ufu- 
frucluary  interefl  for  life  intended  him. 
-   In  fuch  cafes,    if   the  firft  taker  does  not  ac- 
quire the  whole  legal  interefl,  upon  the  delivery 
from  the  executors,  where  is  the  obflacle  to  con- 
sidering him  as  acquiring  only  a  right  to  the  ufe  or 
occupation,  according  to  the  limited  duration  of 
his  interefl  therein  ;  and  that  the  executor  mould 
retain  the  abfolute  property  in  truft  for  him  and 
the  legatees  over  ;    fo  as  to  preferve  the  right  of 
fuch  ulterior  legatees  to  the  poifefTion,  when  their 
interefts  are  to  commence  ?     Or  if  the   whole 
legal  interefl  be  acquired  from  the  executors,  on 
their  affent  to  the  poffeffion  of  the  firft  taker; 
*  P.  48.    why  may  not  he  be  *  confidered  as  taking  it  in 
truft  for  the  ulterior  legatees,  fubjed:  to  his  own 
anterior  beneficial  interefl  therein?     Either  of 
thefe  conftruclions,  would  clearly  warrant  the  in- 
ferpofition  of  the  court,  even  in  cafes  where  the 
difpofition  was  immediate,  and  unattended  with 
any   exprefs   truft,    as   that  of  Foley  v.   Burnell. 
And  we  may  remember  that  the  above  cited  cafes 
of  Catchmay  y.  Nichols,    and  Shirley  v.  Ferrers, 
where  the  firft  taker  being  executrix  was  held  in 
the  nature  of  a  trujlee  for  the  legatees  over,  and 
that  of  Hyde  v.  Parratt  where  the  ufe  only  and 

not 
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not  the  thing  itfelf,  was  held  to  pafs  when  the  firfl 
devife  was  for  a  limited  time,  all  avowedly  treated 
the firjl  taker  in  the  plain  light,  of  a  ceftui  que 
truft  only. 

As  the  tenant  for  life  of  chattels  perfonal,  can-  Hoare  *». 
not  fiibject  them  to  the  demands  of  creditors,  ^Dumford 
beyond  his  own  life  intereil  therein  ;  fo  neither  and  Eaft  376, 
can  he  pawn  them,  fo  as  to  bind  thofe  intitled  to 
the  ulterior  executory  interefts  therein.    Thus  we 
find,  that  in  a  cafe  where  plate  was  bequeathed 
to  truftees  for  the  ufe  of  the  teftator's  wife  durante 
viduitate,    requiring  her   to   fign  an    inventory, 
which  (he  did  at  the  time  of  the  delivery,  and  fhe 
afterwards  pawned  them  to  a  pawn-broker  for  a 
valuable  confideration,  who  had  no  notice  of  the 
fettlement ;    and  after  her  death  *  an  a&ion   of    *  p.  ^n 
trover  was  brought  by  thofe  claiming  under  the 
remainder  man  ;  and  upon  the  queftion,  whether 
the  defendant  was  bound  to  deliver  up  the  plate, 
without  being  paid  the  money  he  had  advanced  Et  vide 
on  it,  the  Court  faid  the  point  was  clearly  efta-Hart0P  v- 
blifhed,  and  the  law  mull  remain  as  it  was,  till  3  At£  44i 
the  Legiilature  thought  fit  to  provide  that  the 
pofftffion   of   fuch   chattels    mould    be    proof  of 
ownerfhip. 

In  the  profecution  of  this  effay,  through  the 
other  titles  or  chapters  into  which  I  have  divided 
the  confideration  of  Executory  Devifes,  many 
inftances  of  the  feveral  kinds  of  executory  inte- 
refts, above  noticed,  will  promifcuoufly  occur 
for  our  attention,  in  a  variety  of  views  uncon- 
nected with  any  regard  to  their  fpecific  diftinc- 
tions  or  relations  ;  but  what  I  have  faid  in  refpe£fc 
to  their  fpecific  diftinclions  and  diftributive  ar- 
rangement, will,  I  apprehend,  be  fufficrent  to 
enable  the  reader,  who  may  feel  occafion  or  in- 
ducement for  it,  to  diftinguifh  and  clafs  them  as 
they  occur. 

D  2,  General  ■ 
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AVING  {hewn  the  diftinftion  between  the 
limitation  of  a  Contingent  Remainder,  and 
of  an  Executory  Devife,  and  given  fome  in- 
flances  of  the  feveral  forts  of  executory  devifes ; 
I  (hall  proceed  to  treat  more  particularly  of  the 
eflential  difference  between  the  natures  of  thofe 
two  eftates;  and  to  confider  the  bounds  or  restric- 
tions, within  which  the  law  confines  limitations 
of  the  latter  defcription. 

A  Contingent  Remainder  (we  have  feen)  may 

be  limited  in  conveyances  at  common  law  ;  it  re- 

t  5 06  ")    *ates  on^  to  ^anc^s'  tenements,  and  hereditaments 

T  real  or  mixed  ;   it  requires  a  freehold  to  precede 

and  fupport  it,  and  mutt  veft  at  furtheft  at  the  in- 

ftant  the  preceding  eftate  determines. 

An  executory  devife  is  admitted  only  in  lad 
wills  and  teftaments  ;  it  refpQ&s perfonai  efrates  as 
well  as  real ;  it  requires  no  preceding  eftate,    to 
fupport  it ;  and  if  there  be  any  preceding  eftate,  it 
#  is  not  neceffary  that  the  executory  devife  mould 

"'  5r*  veft,  when  fuch  *  preceding  eftate  determines. 
But  thefe  are  diftin&ions  in  the  fubjects  or  modes 
of  fuch  interefts  rather  than  in  the  confequential 
natures  or  qualities  of  the  eftates,  when  creat- 
ed. 

The  great  and  effential  difference  between  the 
nature  of  a  Contingent  Remainder,  and  that  of 
an  executory  devife,  (and  that  indeed  which. ren- 
ders it  material  to  diftinguifh  the  one  from  the 
other  in  their  creation),  confifts  in  this  ;  that  the 
firft  may  be  barred  and  deftroyed,  or  prevented 
from  taking  effect,  by  feveral  different  means,  as 
I  have  already  fhewn  :  whereas  it  is  a  rule,  that 

an 
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an  Executory  Devife  cannot  be  prevented  or  de- 
stroyed, by  any  alteration  whatfoever  in  the 
etiate,  out  of  which,  or  after  which  it  is  limit- 
ed. 

Thus  where  a  man  devifed  lands  to  his  fon  T.  £r°«  Jac-  $9% 

......  .  -n  i  Pens  v'  Brown, 

and  his  heirs  in  perpetuum,  paying  to  K.  20/,  at  paim.  i3I. 
his  age  of  twenty-one  years,  and  if  T.  mould  Godb- a8a» 
die  without  iffue,  living  W.  his  brother,  then  W.  '  3°7  ) 
mould  have  thofe  lands  to  him  and  his  heirs.  T. 
entered  and  fuffered  a  recovery  ;  and  it  was  ad- 
judged that  T.  took  a  fee,  it  being  devifed  to  him 
and  his  heirs  in  perpetuum,  and  alfo  paying  20/. 
to  R.,  both  which  claufes  (hewed  the  intention 
of  a  fee  to  him.  And  the  claufe,  if  he  died  with- 
out i/Jue,  was  not  abfolute  or  indefinite  *  when-  #  P»  52» 
foever  he  died  without  iffue ;  but  with  a  contin- 
gency, his  dying  without  iffue,  living  W.  and 
that  the  limitation  to  W.  was  a  good  executory 
devife  to  take  effect  on  the  contingency  of  !7Vs 
dying  without  iffue,  in  the  life-time  of  W.  For 
it  was  agreed  it  could  not  be  a  remainder,  be- 
caufe,  one  fee  cannot  be  in  remainder  after  ano- 
ther. And  they  adjudged  that  the  recovery  of 
T.  did  not  bar  this  executory  intereft  to  W.  be- 
caufe,  he  who  fuffered  the  recovery  had  a  fee, 
and  IV.  had  no  eftate  depending  upon  the  eftate 
of  T.  but  a  collateral  and  mere  poffibility,  which 
mould  not  be  touched  by  a  recovery.  But  it  is 
faid  in  that  cafe,  if  the  perfon  to  whom  the  exe- 
cutory devife  is  limited,  come  in  as  vouchee,  in 
a  common  recovery,  that  his  poffibility  is  there- 
by given  up. 

We  are  to  remember,  that  in  the  laft  noticed 
cafe  the  firft  limitation  carried  the  fee.  For  we 
(hall  find  a  material  diftinction  between  the  firft: 
limitation  being  in  fie,  and  its  being  only  in  taih 
in  regard  to  the  effect  of  the  ulterior  contingent 
devife.  In  the  firft  cafe  we  have  feen  the  limi- 
tation 
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tation  over  upon  a  dying  without  iffiie  living  W, 
was  good  as   an  executory   devife ;    becaufe  the 
'  whole  fee  being  firfl  limited  to  a  perfon  in  ejfe, 
there  was  no  confidering  the  fubfeq'uent  limitation 
*  P.  SZ*    as  a  *  remainder.    But  if  the  firft  limitation  had 
been  in  tail  only,    then   the  fubfequent  devife 
might  have  been  confidered  as  a  contingent  remain- 
der depending  on  that  eftate-tail ;  and  as  limited 
to  take  effedt,  only  in  cafe  that  eftate-tail  deter- 
mined in  the  life  of  W.  ;  that  is,  in  cafe  the  firft 
devifee  in  tail  died  without  iffue  in  WM  life- 
time, i 
(  308  )         Thus,  where  a   teftator  having  three  fons  y. 
Spalding «.        T.  and  IV.  devifed  lands  to  y.  and  the  heirs  of 
Spalding,          jjjs  body  in  fee,  after  the  death  of  A.  the  tefta- 

Cro.  Car.  1&5.  /.  7.  r  -  ._.-  .  n 

tor  s  wire,  and  it  J.  died  living  A,  that  W.  mould 
be  his  heir  ;  and  he  devifed  other  lands  to  his 
other  fons  and  the  heirs  of  their  bodies  refpedtive- 
ly  ;  and  if  all  his  fons  mould  die  without  heirs  of 
their  bodies,  then  over,  &c.  J.  died  in  the  life- 
time of  A.  leaving  a  fon  ;  and  after  A's  death 
W.  entered,  and  upon  the  queflion  whether  he 
was  intitled  in  exclufion  of  J.'s  fon,  the  court 
conceived  that,  upon  the  whole  contents  of  the 
will,  the  conftruclion  ought  to  be,  if  J.  died 
without  iffue,  living  A.,  then  W.  .fhould  have  it  ; 
and  that  it  mould  not  abridge  the  former  exprefs 
limitation,  nor  fhould  W.  have  the  lands  whilffc 
J.  had  heirs  of  his  body.  So  that  here  we  ob- 
ferve,  that  the  devife  over  to  V/.  though  in  flricl:- 
nefs  of  exprefhon  limited  upon  the  death  of  J. 
within  a  period  independent  of,  the  determina- 
P«  54*  tion  *-of  the  preceding  eftate-tail,  was  not  confi- 
dered as  enuring  in  defeafance  or  abridgment  of 
it ;  but  as  ferving  only  to  introduce  a  contingent 
remainder  dependant  on  the  determination  of  the 
eflate-tail,  within  that  period.    Indeed  the  words 

1  he 
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be  his  heir,  could  not  be  fuppofed,  to  apply  to  a 
brother  whilft  there  was  an  heir  of  the  bodyK  liv- 
ing. 

I  might  here  alfo  offer,  to  the  reader's  atten- 
tion, the  obfervations  afforded  by  the  variance 
between  the  conftru&ion  in  the  cafe  of  Brownf- 
ivord  v.  Edwards,  and  fome  other  cafes,  on  a  vide  Infrao 
principle  of  diftinction  fimilar  to  that  I  have  been  39§-9- 
noticing;  which  he  will  find  in  their  more  im- 
mediate place  in  the  fequel  of  thefe  meets. 

That  executory  devifes  or  bequefts,  in  chattels^ 
are  equally  fecure  as  in  real  eftates  againil  the 
difpofition  of  the  fir  ft  devifees  or  legatees,  of  the 
preceding  or  limited  interefts  therein,  appears, 
in  refpecl  to  chattels  real  by -Manning  and  Lam-  vide  4th  refo- 
pet's  cafes  above  noticed;   in  both  of  which  it  lu}io? in Man- 
was  refolved,  that  after  the  executor  had  affent-  s-'co.^ep.'g^. 
ed  to  the  firft  devife,  it  lies  not  in  the  power  ofa-    And  3d 
the  firft  devifee  to  bar  him,  who  has  the  future  -^  Limpet's ce ' 
devife  ;    for  he  cannot  transfer  more  to  another,  cafe, 
than  he  has  himfelf.     And  the  cafes  of  Cadogan™  h°'  Rep* 
y.  Kennet,  Foley  v.  Burnell,  and  Hoare  v.  Parker, 
above  *  cited,  evince  the  exiftence  of  the  fame    *  P.  55, 
doclrine,    in  regard  to  executory  difpofitions  of 
perfonal  chattels. 

It  feems  to  follow,  as  a  confequence  of  this 
exemption  of  executory  interefts,  from  the  power 
of  the  firft  devifee  or  legatee  ;  that,  where  there 
is  an  intereft,  devifed  to  one  for  life,  &c.  out  of 
a  term  ;  and  then  an  executory  devife  over  of 
the  refidue  of  the  term,  to  another  ;  any  fubfe- 
quent  union  of  the  freehold  or  inheritance,  with 
the  intereft  fo  given  to  the  -firft  devifee,  or  a  fe- 
offment, or  other  act  of  forfeiture  by  fuch  firft 
devifee,  will  not  extinguifh  or  affect  the  intereft  (  309  ) 
of  the  ulterior  devifee  ;  for  if  it  could,  the  exe- 
cutory intereft  might  eafily  be  annihilated, 
without  any  prejudice  to  the  temporary  intereft  of 
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the  firit  devifee",  by  collufion  betwixt  him  and 
the  reverfioner. 

And  therefore  we  find,  that,  in  a  cafe  where 
W.  poiTelTed  of  a  houfe  for  a  term  of  years,  de- 
vifed  the  profits  thereof  to  J.  during  the  time  (he 
mould  continue  fole,  and  then  devifed  the  term 
to  R.  and  died.  J.  entered  by  afTent  of  the  exe- 
cutor, and  afterwards  purchafed  the  fee.  It  was 
refolved,  that  although  the  whole  term  was  in 
J.  quoufque,  <&c.  fo  that  by  the  purchafe  of  the 
fee-fimple  *  her  intereft  became  extinct ;  yet  the 
fame  did  not  defeat  the  executory  devife  to  R., 
but  that  after  the  marriage  of  J,  and  not  before, 
he  might  enter. 

And  fo  in  another  cafe,  it  was  agreed  by  the 
whole  court,  that  if  lands  be  devifed  for  twenty- 
one  years  to  A.  and  if  he  die  within  the  years, 
that  B*  (hall  have  the  refidue  of  the  years  ;  no  act 
of  A  can  prejudice  the  remainder  in  B. 

It  was  indeed  faid  to  be  oiherwife,  if  one  hav- 
ing a  term  devifed  his  term,  with  fuch  remainder 
.  over  ;  and  that  the  Court  agreed,  that  there,  by 
the  defcent  of  the  inheritance  on  the  fir  ft  devifee, 
or^unity  of  poiTeffion,  or  his  grant  or  forfeiture, 
the  remainder  would  be  defeated. —But  that  dif- 
tinction  was  exprefsly  referred  to  a  ground,  which 
no  longer  exifts ;  namely  the  ftrict  import  of  the 
word  term,  legally  comprehending  the  whole  in- 
terefl therein.  For  it  was  faid  the  reafon  of  the 
diverfiiy  was,  that  when  one  having  a  term  de- 
vifed hi&  term,  that  was  the  •whole  compleat  inte- 
reji  ;  by  which  power  was  given  to  the  firft  devi- 
fee, over  the  whole  term,  during  a  certain  time  ; 
but  that  it  was  not  fo,  where  the  land  was  de- 
vifed,— however  admiffible  fuch  diftinclion  might 
have  been,  *  before  executory  devifes  of  terms 
were  eftablifhed,  and  whilft,  a  difference  was 
fuppofed,  between  the  limitation  of  the  term  itfelf, 

ancj 
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and  of  the  land  or  profits ,  or  ufe  or  occupation,  &c.  all 
pretence  for  it,  evidently  vaniflied,  in  Manning's 
,  and  Lampeth  cafes,  above  cited  ;  in  both  of  which 
it  was  unanimoufly  refolved,  that  there  was  no  dif- 
ference between  a  teftator's  devifing  his  term  for 
life,  and  his  devifing  the  land,   or  his  leafe  or 
farm,  or  the  ufe  or  occupation  or  profits  of  the 
land.     For  that  in  a  will,  the  intent  and  mean- 
ing of  the  teftator  was  to  be  obferved ;  and  that 
the  law  would  make  conftru&ion  of  his  words  to 
fatisfy  the  intent — And  it  has  fmce  been  judicially  J^JJJj?^ 
decided,  that  the  word  term,  even  in  a  demife  by  i  Burr.  »8a. 
indenture,  to  one  for  99  years   if  fhe  mould  fo 
long  live,  and  after  her  death,  if  Ihe  mould  hap- 
pen to  die  within  the  faid  term,   or  other  end  or 
determination  of  the  faid  term,    the   remainder 
thereof  to  another,  for  and  during  the  refidue  of 
the  faid  term  from  thence  enfuing  and  fully  to  be 
compleat  and  ended,  meant  the  time  or  number  of 
years,  viz.  99  years  firft  expreffed. 

And  in  regard  to  forfeiture,  where  a  teftator  cotton  v. 
poifeifed  of  a  term  in  lands,  devifed  the  *  profits  p^J^  26. 
thereof  to  his  wife  for  eighteen  years,  and  then    #  p  ^ 
that  his  fon  E.  fhould  have  the  lands  for  his  life, 
and  after  his   death  that  his    eldeit    iffue  male 
ihould  have  the  profits,  &c.  after  the  eighteen 
years  expired  E.  entered,  had  iffue  a  fon  R.  and 
then  made  a  feoffment  of  the  lands  ;   whereupon 
the  reverfioner  in  fee  entered  for  the  forfeiture ;    /  „10  \ 
and  upon  the  queflion,   whether  the  feoffment 
and  entry  for  the  forfeiture  had   deftroyed  the 
executory  devife  to  R.  ?  It  was  decreed  that  they 
had  not. 

But  though  the  firft  taker,  cannot  deftroy  or 
difappoint  the  ulterior  executory  intereft,  yet  it 
appears  that  a  releafe/Ww  the  perfon  decidedly  in-  y. 
titled  to  the  future  executory  intereft  unto  the  pet's  cafe, 
firft  taker,  imitled  to  and  in  poffeffion  of  the  an-  iQ,Co-  ReP« 

tecedent  infra  444. 


GENERAL    QUALITIES 

tecedent  limited  intereft,  will  difcharge  that  fu- 
ture executory  intereil  ;  as  I  mail  have  occafion 
to  mew,  when  I  come  to  fpeak  of  transferring 
executory  interefts. 

And  though,  in  general,  an  executory  devife, 
even  of  lands  of  inheritance,  cannot  be  barred 
by  the  firfl  taker  ;  yet  we  are  to  obferve,  that 
where  in  lands  of  inheritance  an  eftate-tail  is  firft 
limited,  and  then  an  executory  or  conditional 
limitation  is  made,  upon  that  eflate ;  a. recovery 

*  "•  59'    fuffered  by  the  *  tenant  in  tail,  before  the  event 

or  condition  happens,  on  which  the  ulterior  limi- 
tation was  to  arife,  will  bar  the  eflate  depending 
on  that  event  or  condition. 
p     v  Ha  -         Thus  in  the  cafe  of  Page  v.  Hayward,  where 
ward,  the  teftator  devifed  to  A.  and  the  heirs  male  of 

pfaHCom°'  ner  D°dy'  uPon  condition  and  provided  fhe  in- 
Rec.  176. '  termarried  and  had  iffue-male  by  one  firnamed 
Sear/,  and  in  default  of  both  conditions,  he  de- 
vifed to  E.  in  the  fame  manner,  &e.  A.  married 
one  whofe  firname  was.  Cliff,  and  with  him  levied 
a  fine  and  fuffered  a  recovery  of  the  lands,  in 
which  me  and  her  hufband  (with  another  party 
not  material  to  the  prefent  point)  were  vouched. 
1  ft,  It  was  adjudged  by  the  whole  court,  that  the 
eflate  devifed  to  A.  was  a  good  eflate  in  fpecial 
tail,  that  is,  to  her  and  the  heirs-male  of  her 
body  begotten  by  a  Searl.  idly,  That  the  words 
upon  condition,  <&c.  though  exprefs  words  of  con- 
dition mould  be  taken  to  be  a  limitation;  and  fo 
the  fenfe  was,  that  if  fhe  had  no  iffue  by  a  Searl, 
(  311  )  uPon  ner  death  without  fuch  iffue,  the  eflate 
mould  remain  over,  ^dly,  That  her  eflate  did 
not  ceafe  by  marrying  one  that  was  not  a  Searl, 
becaufe  fhe  might  furvive  her  hufband  and  after- 
wards marry  a  Searl.  t\thly,  fand  which  is  the 
point  material  in  this  place)  that  if  the  eflate  had 

*  P.  60.    been  to  A.,  *  and  the  heirs  of  her  body  by  a 

Searl 
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Searl  begotten,  provided  and  upon  condition-, 
if  me  marry  any  but  a  Searl,  that  then  it  mould 
remain  and  be  to  J.  S.  and  his  heirs ;  a  common 
recovery,  fuffered  before  marriage,  would  bar 
the  eftate-tail  and  remainders ;  and  her  fubfe- 
quent  marriage  with  another  would  not  have 
avoided  the  recovery. 

By  the  fame  rule,  if  a  gift  be  to  one  in  tail,  vid.  iMei 
determinable  on  his  non-payment  of  100/.  re-  p;*'Com> 
mainder  to  B.  in  tail ;  firft  tenant  in  tail,  before  Rec  136, 
the  day  of  payment,  fuffers  a  common  recovery, 
and  after  fails  in  payment  of  the  money ;  yet, 
becaufe  he  was  tenant  in  tail  when  he  fuffered 
the  recovery,  all  is  barred.     So  if  tenant  in  tail 
be  with  a  limitation  fo  long  as  fuch  a  tree  mall 
ftand,  a  common  recovery  will  bar  that  limita- 
tion. 

So  where  lands  were  devifed  to  feveral  perfons  Gulliver  v. 
fucceffively  in  tail,  and  a  claufe  was  inferted  by  Afhbkburgh 
the  teftator  to  the  effect  following,  viz.     "  Pro- 4  Burr  1929. 
"  vided  always,  and  this  devife  is  exprefsly  upon 
'*  this  condition,  that  whenever  it  mall  happen 
"  that  the  faid  eftates  mail  defcend  or  come  to 
"  any  of  the  perfons  herein  before  named,  that 
*'  he  or  they  do  or  mail  then  change  their  fir- 
"  name,  and  take  upon  them  and  their  heirs  the 
"  firname  *    ofW.    only,    and  not  otherwife."     *  P.  61. 
But  there  was  no  devife  over  upon  breach  of  the 
provifoe. 

A.  the  firft  tenant  in  tail,  two  years  after  his 
coming  to  the  poffeffion  of  the  eftates,  fuffered 
a  common  recovery,  in  which  he  was  vouched  ; 
but  he  never  took  upon  him  the  firname  of  IV.  r  „I2  \ 
The  perfon  next  in  remainder  entered,  for  breach 
of  the  provifoe  in  A.\  not  having  changed  his 
name.  And  it  was  contended  in  fupport  of  his 
title,  that  the  provifoe  was  a  conditional  limitation 
and  not  a  condition^  (for  in  the  latter  cafe  none  vide  ante 
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but  the  heir  at  law  could  have  title)  that  the  tak- 
ing the  firname  of  W.  ought  to  have  been  com- 
plied with  immediately  ;  that  by  the  neglect  of  it, 
A.\  eftate  ceafed  by  virtue  of  the  conditional 
limitation,  and  before  the  recovery  was  fuffered 
by  him  ;  confequently,  the  title  of  entry  of  the 
next  in  remainder  commenced  before  the  reco- 
very, and  A.  was  not  tenant  in  tail  when  he  fuf- 
fered it  ;  and  that  this  circumftance  diftinguifhed 
it  from  the  cafe  of  Page  v.  Hayward;  for  there 
the  condition  was  not  broken  before  the  recovery' 
was  fuffered ,  but  here  it  was. 

However,  the  court  held,  that  this  was  not  a 
*  P.  62.  conditional  limitation,  for  it  was  not  *  exprefsly 
fo,  the  eftate  not  being  made  to  ceafe  or  go  over 
upon  it ;  and  it  was  not  neceifary  to  effectuate  the 
teftator's  intention,  that  fuch  a  limitation  mould 
be  implied  :  fo  far  from  it,  that  it  would  totally 
flrip  the  iffue  of  the  tenant  in  tail,  who  neglected 
to  change  his  name ;  which  could  never  be  the 
teftator's  intention.  That  it  could  not  be  a  con- 
dition precedent :  it  could  not  be  complied  with 
inftantly.  It  was  to  take  the  name  for  them- 
felves  and  their  heir's ;  many  previous  acts 
were  to  be  done  in  order  to  oblige  the  heirs  to 
take  it ;  as  a  grant  from  the  King,  or  an  act  of 
parliament ;  and  as  a  condition  fubfequent  it  was 
nugatory  ;  becaufe  tenant  in  tail  might  immedi- 
ately fuffer  a  common  recovery  and  bar  the  eftate; 
and  therefore  Judge  Tates  though-,  it  could  only 
operate  as  a  recommendation  or  defire.  But  how- 
ever, the  whole  court  agreed,  that  if  it  were  con- 
fidered  as  a  condition,  it  was  collateral  and  fub- 
fequent, and  would  be  deftroyed  by  the  reco- 
very, if  not  broken  before  the  fuffering  there- 
of. 

la 
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In  the  above  cafe  was  cited  that  of  Rudhall  v.  vide  fupra 
Milward,  which  I  have  ftated  and  made  fome  l85- 
obfervations  upon,  in  a  former  page  of  this  trea- 
tife. 

*  And  in  a  fubfequent  cafe,  a  teftator  having  *  p  g. 
devifed  lands  to  his  daughter  E.  to  hold  the 
fame,  after  the  death  of  the  teftator's  wife,  to 
his  faid  daughter  and  the  heirs  of  her  body  law- 
fully begotten ;  and  to  his  daughter  M.  other 
lands,  to  hold  from  and  after  his  wife's  deceafe, 
to  the  faid  M.  and  to  "the  heirs  of  her  body  law- 
fully begotten ;  land  declared  his  further  mind  _, . 

j         o  *  .Driver  v* 

and  will  to  be,  that  in  cafe  either  of  his  faid  Edgar, 
daughters  mould  happen  to  die  fingle,  married,  Cowp-  Rop* 
or  widow,  without  leaving  children  or  child  liv-  ' 
ing  at  their  deceafe,  lawfully  begotten,  then  the 
eflate  given  her  by  his  will,  mould  be  void  as  to 
the  inheritance  of  heirs,  and  of  none  effeel,  and 
the  lands  fo  given  her  mould  go  to  his  heir  male 
and  his  heirs  male,  he  and  they  paying  to  the  fur- 
viving  daughter  an  annuity  during  her  life— El 
after  the  deceafe  of  her  mother,  fuffered  a  com- 
mon recovery  of  the  lands  fo  devifed  to  her,  and 
afterwards  devifed  them  and  died  unmarried. 
Upon  a  queflion  whether  the  recovery  had  barred 
the  remainder  over ;  it  being  contended  on  be- 
half of  the  claimant  in  remainder,  that  upon  the 
whole  of  the  will  the  intention  of  the  teftator 
ivas  not  to  give  to  the  daughter  an  immediate  es- 
tate tail,  but  an  eftate/br  life  only,  with  re- 
mainder to  her  children,  in  tail,  if  fhe  left  any, 
and  if  not  then  to  the  teftator's  heir  male,  &c< 
but  *  if  not  fo ;  ftill  that  in  providing  for  the  *  ?•  64* 
event  that  had  happened,  he  exprefsly  revoked 
the  eftate  of  inheritance  ;  the  Court  fasd,  the  va- 
lidity of  the  recovery  depended  on  the  point, 
whether  the  daughter  was  tenant  in  tail,  or  te- 
nant for  life  only,    and  that  it  was  necefjary  for  , 

the 
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the  plaintiff  to  fupport  the  proposition,  that,  at 
the  death  of  the  teftator,  E.  was  during  her  own 
life,  tenant yor  life  only, — That  the  eftate  was  gi- 
ven to  her  and  the  heirs  of  her  body,  which  was 
an  ejlate  tail,  that  if  (he  was  tenani  in  rail,  to  the 
hour  of  her  death,  nothing  was  fo  clear  as  that, 
all  conditions  limited  upon  fuch  ejlate  tail,  were 
avoided  by  the  common  recovery,  which  had 
been  fuffered.  And  the  Court  were  of  opinion, 
that  (he  was  tenant  in  tail. 

Lord  Mansfield  in  delivering  the  opinion  of  the  , 
Court  in  the  lafl  noticed  cafe,  cited  one,  where 
the  teftator  devifed  lands  to  his  fon  for  life,  and 
G-^och,"  t0  tne  heirs  male  of  his  body  begotten  ;  "and  for 

sBac.  Abr.  want  of  fuch  iffue,  the  laid  fon  to  have  thefaid 
eftate,  but  during  his  natural  life  and  no  longer, 
and  then  the  teftator's  will  was,  that  the  lands 
mould  defcend  to  his  nephew — The  fon  fuffered 
a  common  recovery,  to  the  ufe  of  himfelf  and 
his  heirs,  and  devifed  the  land,  and  died  with- 
*  P.  65*  out  iffue  male :  and  it  was  *  adjudged  to  be  an 
ejlate  tail  in  him  ;  and  confequently,  that  the  re- 
mainder was  barred  by  the  recovery,  notwith- 
ftanding  what  was  objected,  that  the  gift  to  the 
fon  during  his  Ufe  and  no  longer,  in  cafe  he  had 
no  iffue  male  of  his  body,  rendered  the  eftate  tail 
contingent  (on  his  having  iffue  male)  ;  and  that 
he  dying  without  iffue  male,  it  was  become,  but 
an  eftate  for  life  ab  initio. 

Upon  the  two  foregoing  cafes,  we  are  to  re- 
mark, that  the  conditional  limitation  in  the  one, 
making  void  the  devifed  eftate  of  inheritance,  on 
the  death  of  the  devifee,  without  leaving  a  child 
living  at  her  deceafe  ;  ami  that  in  the  other,  re- 
ducing the  eftate-tail  before  given  to  the  devifee 
to  an  eftate  for  life  only,  for  want  of  iffue  male, 
came  too  late  to  avoid  the  effect  of  the  reco- 
veries,   even  if  we  could  confider  the  words  of 
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thofe  limitations,  as  operating  literally  according 
to  the  expreffion  to  defeat  the  eftates  of  inherit- 
ance before  given.  For  the  recoveries  were 
fufFered  before  the  contingencies  were  decided, 
on  which  the  eftates  tail  were  to  ceafe ;  and  con- 
fequently  whilft  the  devifee  continued  tenant  in 
tail. 

But  however  the  expreffion  in  cafes  of  this  fort 
may  wear  the  complexion  of  conditions  or  con- 
ditional limitations,  they  feem  in  fa£t,  *  not  to  *  P.  66"« 
differ  from  remainders  ;  as  they  are  taken  up  from 
an  event,  which  is  in  itfelf  a  regular  determination 
of  the  eftate-tail,  viz',  the  death  of  the  tenant  in 
tail  without  leaving  iffue  then  living,  fo  that  the 
exprefs  declaration,  that  the  eftate-tail  fhall  ceafe, 
:  determine  or  become  void  in  fuch  event,  being  no 
more,  than  what  is  involved  in  the  very  nature 
of  the  eftate  itfelf,  is  in  ftriclnefs  perhaps  a  mere 
nullity.  And  the  ulterior  limitation  not  operat- 
ing in  any  degree  to  abridge  or  interfere  with  the 
estate  tail,  or  accelerate  its  determination, 
may  well  be  confidered,  as  a  remainder  ;  not 
vefled  indeed,  becaufe  confined  only  to  the  event 
of  the  eftate-tail  determining  by  the  deceafe  of  the 
tenant  in  tail  leaving  no  iffue  then  living,  but  con- 
tingent, on  the  expiration  of  the  eftate  tail  by 
that  event.  And  this,  will,  in  fome  meafure,  ac- 
count for  an  obfervation  of  the  Gourt  in  the  faid 
cafe  of  Fountain  v.  Gooch,  that  the  words  "and  \ 
for  want  of  fuch  iffue  the  fon  to  have  but  an  eftate  (  om  ) 
during  his  natural  life"  was  no  more  than  the  law 
implied,  for  that  if  tenant  in  tail  has  no  iffue,  it 
refolves  into  an  eftate  for  life. 

Here  we  are  to  obferve,  that  a  common  reco-  vide  i  Mod, 
very,  by  tenant  in  tail,  bars  all  collateral  condi- l*1-  and 
tions  fubfequent  and  limitations  ■;  as  if  a  gift  be  Regc'.  °^'. 
to  one  in  tail  determinable  on  his  *  non-payment    #  p    ^_ 
of  one  hundred  pounds,  remainder  to  B.  in  tail  ; 
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firft  tenant  in  tail,  before  the  day  of  payment, 
fuffers  a  common  recovery,  and  after  fails  in  pay- 
ment of  the  money  ;  yet,  becaufe  he  was  tenant 
in  tail  when  he  fuffered  the  recovery,  all  is  bar- 
red. So  if  tenant  in  tail  be  with  a  limitation  fo 
long  as  fuch  a  tree  fhall  ftand,  a  common  reco- 
ver^ will  bar  that  limitation. 
vide  fupra  p.  But  a  common  recovery  has  this  operation  only, 
3°7,  when  fuffered  by  tenant  in  tail.     For  we  have  feen 

that  a  recovery  by  tenant  in  fee  will  not  bar  an 
executory  eitate  (V),  conditional  limitation,   or 

collateral 

[a)  This  was  a  conftru&ion  in  fupport  of  executory 
devifes  and  conditional  limitations,  and  againft  the  force 
of  common  recoveries  by  Jirangers  to  fuch  interefls,  ari- 
fing  from  the  confideration  of  the  utility  of  the  former, 
in  enabling  men  to  make  thereby  provifion  for  payment  of 
debts,  younger  children's  fortunes,  and  other  neceffary  fa- 
mily arrangements,  by  giving  over  the  eftate  on  non-com- 
pliance with  fuch  impofed  conditions  j  and  which  con- 
fir  ucli  on"  was  favoured  by  the  fictions,  upon  the  grouna 
of  which  common  recoveries  were  originally  fupported, 
none  of  which  furnifti  areafon  for  the  recovery  of  a  Gran- 
ger being  a  bar  to  this  kind  of  poiiibilities  or  future  contin- 
gent interefts ;  for  the  iflue  in  tail  are  barred  by  a  common 
*  P.  68.  recovery  in  refpeft  of  the  recompence  in'  value,  which 
they  are  *  prefumed  to  recover  over  againft  the  vouchee, 
on  the  warranty  entered  into  by  him  ;  and  the  remainder- 
men and  reversioners,  and  others  claiming  collateral  con- 
ditions, rents,  ftatutes  and  the  like,  having  dependency 
on  fuch  remainders  and  reverfions,  expectant  upon  eftates 
tail,  which  fall  with  the  eftates  on  which  they  are  depen- 
dent, and  to  which  remainders,  reverfions,  &c.  the  af- 
fumed  recompence  does  not  extend,  are  barred  on  the  fup- 
pofition  of  law,  that  the  recoveror  is  in  of  the  eftatetail, 
which  by  like  fuppofition  of  law  continues  for  ever,  and 
thereby  prevents  the  remainders  and  reverfions,  and  the' 
conditions,  rents,  ftatutes,  &c.  dependent  thereupon, 
from  ever  coming  into  poffeiSon.  But  the  executory  de- 
vifee  is  entitled  to  no  part  of  the  recompence  which  would 
go  to  the  perfon  having  the  conditional  fee,  viz.  the  firft 
taker  of    the  eftate,    where  a  fee  is  mounted  upon  a  fee  J 

preceding 
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preceding,  or  the  heir  at  law,  where  the  devife  is  of  a  fee 
to  commence  infitturo  ;  and  the  law  takes  no  notice  of  the 
poffibility  of  an  eftate  to  arife  fubfequent  to  a  conditional 
or  determinable  fee;  becaufe,  in  contemplation  of  law, 
a  fee  fimple,  of  whatever  kind  it  is,  is  infinite,  and. the 
law  expects  no  end  of  it,  and  therefore  to  this  purpofe  con- 
fiders  the  executory  eftate  as  a  poffibility  or  future  expecta- 
tion of  an  intereft,  while  it  remains  executory,  and  when 
executed,  as  a  new  eftate  fubftituted  in  the  room  of  that 
to  which  the  recovery  in  value  extended,  diftinguifhable 
from  a  remainder  or  reverfion  which  depends  upon  a  fee 
tail  preceding.  And  it  is  on  thefe  grounds  that,  if  a  writ 
of  entry  be  brought  againft  a  mortgagor,  and  he  vouch  k  _ 
the  *  common  vouchee,  and  fo  a  recovery  is  had,  this  is  no  **•  "9* 
good  recovery  to  bar  or  bind  the  mortgagor,  but  that  he 
may  enter  after  the  condition  performed.  And  if  one  have 
an  eftate  in  fee-fimple,  determinable  upon  a  limitation  or 
on  a  condition  ;  as  if  lands  be  given  to  A.  'and  his  heirs, 
till  B.  pay  to  him  one  hundred  pounds,  and  then  that  it 
(ball  remain  to  B.  and  his  heirs,  and  A.  fuffers  a  common 
recovery  and  vouches  the  common  vouchee  ;  itfeems  this 
is  no  bar  to  B.  and  his  heirs,  but  that  upon  payment  of 
the  one  hundred  pounds,  he  may  have  the  land.  Shepherd's 
Praft.  Conv,  206,  207.  Pigott  on  Recov.  129 — 134.  So 
if  one  give  lands  to  B.  and  his  heirs,  fo  long  as  C.  fhall 
have  heirs  of  his  body,  and  B.  doth  fuffer  a  common  reco- 
'very,  and  vouch  the  common  vouchee,  this  is  no  good 
recovery  to  bar  the  donor  of  the  poffibility ;  for  in  either  of 
thefe  cafes  he  that  is  to  be  bound,  hath  no  remainder  or 
reverfion.  but  an  intereft  or  poffibility,  which  cannot  receive 
a  recompence  in  value. 

But  it  is  faid  if  in  thefe  cafes  the  mortgagee  vouch  to 
warranty  the  mortgagor,  or  B.  the  donee  vouch  the  donor, 
and  fo  they  vouch  over  the  common  vouchee,  and  fo  the 
recovery  is  had,  thefe  will  be  good  recoveries  to  bar  both 
them  and  their  heirs  for  ever.  And  fo  it  is  faid  in  Pellznd 
Brown's  cafe,  fupra  52.  "  that  if  the  perfon  to  whom  an 
executory  devife  is  limited,  come  in  as  vouchee  in  a  com- 
mon recovery,  his  poffibility  is  thereby  given  up." 

Mr.  Fearne'm  the  EJfay  on  Contingent  Remainders^  foL  289. 
feems  to  conlider  this  as  doubtful,  becaufe  *  it  is  ftated  in     #  p    «q. 
Pigott  132.  with  a  {Queer e.     But  that  author,  pages  134, 
I35«  fpeaking  upon  the  effecT:  of  a  recovery"  upon  a  con- 
tingent executory  eftate,  "  fays  "  a  common  recovery  bars 
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not, "  and  he  illuftrates  his  pofition,  by  the  inftance  of  an 
eftate  in  fee,  determinable  on  a  limitation  or  condition, 
putting  there  the  cafes  before  mentioned,  of  lands  given  to 
A.  and  to  his  heirs,  until  B.  pays  him  100/.  and  then  to 
remain  to  B.  and  his  heirs,  and  of  a  writ  of  Entry  brought 
againft  the  mortgagee  who  fuffers  a  common  recovery  ; 
and  there  Pigott  exprefsly  fays  "  but  if  the  mortgagee  vouch 
the  mortgagor,  it  is  good  ;  but  it  is  no  bar  unlefs  he  be 
vouched  ;  "  now  if  the  cafe  of  the  mortgagee  be,  as  it  cer- 
tainly is,  one  inftance  of  a  contingent  executory  intereft, 
and  if  fuch  contingent  executory  intereft  be  barred  by  the 
owner  coming  in  as  vouchee,  it  is  difficult  to  find  any  rea- 
fon  why  it  fhould  have  that  effect  in  the  cafe  of  a  conditi- 
on, and  not  in  the  cafe  of  a  limitation,  and  if  it  has  that  ef- 
fect in  the  cafe  of  a  condition  and  a  limitation,  then  why 
fhould  it  not  have  that  effeclin  the  cafe  of  an  executory 
devife  ? 

But  it  appears  to  me  that  there  are  two  indifputable 
grounds  on  which  a  recovery  fuffered,  in  which  an  execu- 
tory devifee,  or  perfon  intitled  to  a  contingent  executory  in- 
tereft, is  vouched,  and  vouches  over  the  common  vouchee, 
may  be  fupported,  and  which  to  me  feem  unanfwerable. 
Firft,  that  fuch  vouchee,  vouching  over  the  common  vou- 
chee, will  be  intitled  to  the  recovery  over  in  value,  for  the 
eftate  loft  ;  which  is  the  reafon  of  the  barring  the  *  iffue 
in  tail;  and  which  in  contemplation  of  law,  goes  accord- 
ing to  the  eftate  loft.  Secondly,  the  eftoppel,  for  if  one  be 
vouched  in  a  recovery,  and  without  demanding  the  lienor 
ground  on  which  the  tenant  founds  his  warranty,  comes  in 
and  enters  into  warranty,  none  can  afterwards  fay  he  never 
warranted  ;  for  the  tenant  cannot  fay  the  vouchee  never 
gave  him  a  warranty,  becaufe  the  vouchee  has  entered  in- 
to warranty ;  and  the  voucher  cannot  fay  he  never  war- 
ranted, becaufe  his  entering  into  warranty  is  an  eftoppel 
by  record,  which  binds  him  and  his  heirs;  fo  none  privy 
to  the  record  can  deny  it,  nor  can  any  ftranger  gainfay  it  ; 
becaufe  the  law  will  always  prefume  when  any  one  enters 
into  warranty,  that  there  was  a  warranty  by  feoffment,  or 
grant  of  fuch  an  eftate,  as  he  who  is  vouched  had  before. 
And  this  is  prefumptio  juris  and  grounded  on  reafon;  for 
being  to  the  vouchee's  prejudice,  and  he  binding  himfelf  to 
render  the  value  of  the  fum  in  demand,  the  law  will  not 
prefume  he  would  thus  prejudice  himfelf,  unlefs  he  had 
warranted.     Pigott  Recov.   14,  15,  16.     And  a  common 

recovery 
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*  collateral  condition,  as  was  decided  in  the  above  3o7f    upra' 
Cited  cafe  of  Pells  v.  Brown.  (a)<  *  P.  72. 

*  This  privilege  of  executory  devifes,  which  *  P.  73. 
exempts  them  from  being  barred  or  deftroyed  is 
the  foundation  of  an  invariable  rule  with  refpecl: 
to  the  contingency  upon  which  an  eftate  of  this 
fort  is  permitted  to  take  effect ;  which  is,  that 
fuch  contingency  muft  happen  within  a  more 
fpace  of  time  ;  fuch  as  a  life  in  being  or  fomefew 
years  after;  otherwife  it  would  be  in  a  teftator's 

recovery  difapproves  and  difaffirms  all  title  of  himagainft 
whom  it  is  had,  and  this  fo  ftrongly  that  if  there  be  three 
or  four  defcents  call:  after  the  recovery  fufFered,  the  reco-^ 
veror  may  enter,  for  the  recovery  binds  the  blood  and  dif- 
approves the  title,  ibid.  1 8.  And  therefore  it  feems  to 
me  that  as  the  reafon  for  protecting  fuch  executory  interefts 
fails,  where  the  owner  of  it  is  defirous  of  parting  with  it, 
and  as  the  grounds  and  reafons  on  which  common  recoveries 
ftand,  precifely  apply  to  the  cafe  of  executory  devifes,  and 
the  owners  of  other  executory  interefts  who  come  in  as 
vouchees  j  thefe  reafons,  together  with  the  general  princi- 
ple, that  no  further  encouragement  is  to  be  given  to  fuch 
executory  interefts,  than  exactly  what  is  neceflary  to  anfwer 
the  purpofes  of  their  original  admiffion,  furnifh  fuch  ftrong 
inducements  for  fuppofing  that  courts  will  not  incline  to 
protect  them  farther,  where  that  object  is  attained,  that  I  . 
fee  little  reafon  to  doubt  but  that  by  this  mode  they  may  be 
effectually  parted  with. 

(a)  Another  property  belonging  to  executory  devifes,  or 
.  contingent  executory  eftates,  and  which  may  be  refolved 
into  the  fame  principles,  viz.  their  being  confidered  as 
poffibilities  or  interefts  to  arife  in  future,  is  that  they  are 
not  devefted  by  "a  feoffment.  Thus  where  one  by  deed 
granted  feveral  annuities  to  his  younger  children,  and 
afterwards  devifedall  his  lands  to  his  elder  fon  and  his  heirs, 
upon  condition  that  he  paid  the  annuities,  and  if  he  failed 
of  payment,  that  the  younger  fon  fhould  enter  and  have 
them.  The  elder  fon  entered  and  made  a  feoffment  to  /£, 
and  then  the  younger  fon  entered  for  nonpayment;  and 
held  that  his  entry  was  lawful,  and  that  the  contingent 
eftate  was  not  devefted.  Mullineux's  cafe,  Trin.  42  Eliz. 
cited  Palmer  136. 

E2  power 


GENERAL    QUALITIES 

power  to  limit  an  eftate  unalienable  for  genera- 
tions to  come ;  a  power  which  the  law  very 
wifely  denies  to  every  man,  as  the  exertion  of  it 
(  3I5  )  would  tend  to  render  property  in  great  meafure 
unlefs  to  the  general  purpofes  and  calls  of  a 
commercial  fociety.  For  every  executory  devife, 
fo  far  as  it  goes,  creates  a  perpetuity ;  that  is, 
an  eftate  unalienable  till  the  contingency  be  de- 
termined one  way  or  another  (a). 

i  Eq.Abr.  186.      Upon   this  principle,  although  a  devife  to  A. 

P1^1"  and  his  heirs,  and  if  he  die  without  an  heir,  *  that 

■    '4-    £    f|iall   have   it,  is    riot  good  ;  becaufe  of  the 

remotenefs  of  fuch  contingency,  which  may  not 

happen  for  feveral  generations  ;  yet  a  devife   to 

A.  and  his  heirs,  and  if  J.  S.  die,  living  A.  that 

Vide 3 Chan.     ■#•  ma^  have  it,  is  good;  for  this  is  a  contin- 

Ca.  19.  gency  confined  to  the  period  of  a  life  in  being. 

So  where  a  man  devifed  land  to  A.  and  his 
heirs,  provided  that  if  he  fhould  die  within  age, 
that  then  the  land  fhould  remain  to  B.  and  his. 

pfaim..  136.      heirs  ;  it  was  a  good  executory  devife  (b). 

I  muft  obferve  here,  that  in  refpeft  to  eftates 
of  freehold,  by  the  time  of  vejiing,  I  mean  the 
time  of  vejting  of  the  freehold-,  for  although  land 
fhould  be  limited  for  a  term  of  200  years  or  up- 
wards, with  remainder  to  an  unborn  fon  of  a 
perfon  then  living,  this  executory  devife  to  fuch 
unborn  fon  would  be  good ;  becaufe  the  veiling 

of 

(a)  The  latter  proportion  feems  not  to  be  true,  unlefs 
confined  to  ftrangers,  becaufe  it  feems  that  the  owner  of 
the  contingent  or  conditional  fee,  together  with  the  exe- 
cutory devifee  over  may,  at  any  time  bar  it  by  a  recovery, 
in  which  the  latter  comes  in  as  vouchee,  and  it  may  alfo 
be  departed  with  by  fine,  by  way  of  eftoppel. 

(b)  And  if  one  devife  land  to  his  wife  for  life,  remain- 
der to  his  fon  and  his  heirs,  and  if  he  die  before  his  age 
of  twenty-one  years,  that  then  itfhall  remain  to  J.  S.  in 
fee,  and  the  fon  die  under  twenty-one,  J.  S.  mail  have 
the  land  after  the  death  of  the  wife.  Mills  v.  Snowball, 
Cra.  Eliz.  142.. 
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of  the  freehold  is  *  confined   to  the  period  of  a    #  p   ^  ? 
life  then  in  being;  for  upon  the  birth  of  fuch    ,     ' £ ■  \ 
Ion,  the  freehold  will  veft  in  him,  or  upon  the 
death  of  fuch  perfon   without  any  fon,  it  mud 
veft  fomewhere  elfe,  (only  fubject  in  either  cafe 
to  the  preceding  term.) 

As  where  A-  devifed  his  lands  to  truftees  for 
500  years  upon  trufts,  and  after  the  determina- 
tion of  that  term  to  the  firfl  fon,  tsfc.  of  B.  »?•  w-*%-  , 
(who  had  no  fon  born  at  the  teftator's  death)  ore'' 
this  executory  devife  to  the  unborn  fon  of  B. 
was  held  good;  becaufe  it  was  clear  the  freehold 
mud  veft,  either  on  the  birth  of  fuch  fon,  or  on 
B.'s  death  without  having  had  any  fon. 

So  where  one  devifed  all  his  lands  after  the  Free.  Chan, 
death  of  his  executor,  to  A.  his  executor's  fon,  ^  ^irfa*  *• 
and  his  heirs  for  ever,  but  if  A.  died  leaving  no 
fon,  then  to  that  fon  of  his  executor,  that  he 
mould  think  fit  to  give  them  by  his  will :  and  for 
want  of  a  fon  of  his  executor,  then  to  B.  it  was 
held  a  good  executory  devife  to  B.  asxonfined 
to  the  period  of  a  life  (a)  in  being.  _■ 

*  In  all  the  foregoing  inftances,  we  may  ob-  *  P.  76. 
ferve,  the  contingency  was  confined  to  the  com- 
pafs  of  a  life  in  being ;  and  it  is  juft  the  fame 
thing  if  the  executory  devife  be  limited  to  take 
erTecl  within  the  compafs  of  feveral  lives  in  be- 
ing, for  whatever  may  be  the  number  of  fuch 
lives,  the  whole  period  can  amount  to  no  more  (  3*7  ) 
than  the  life  of  the  furvivor  of  them.  -  ™c  *  Salk' 

So  likewife  an  executory  ufe  to  veft  within  a 
fhort  time  after  the  period  of  a  life  in  being,  is 
good.  As  where  lands  were  limited  by  marriage 
fettlement  to  the  ufe  of  A.  and  his  wife,  for  three 

lives, 

(a)  The  ftatement  of  the  cafe  is  here  varied  from  the 
third  edition,  but  the  alteration  is  from  a  copy  corrected 

by  Mr.  Fearne.  ■  ' 
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lives,  remainder  to  truftees,  and  their  heirs  dur- 
ing the  lives  of  A  and  his  wife,  to  preferve  con- 
tingent remainders ;  remainder  to  the  firft  and 
'other  fons  of  the   marriage  fucceffively  in  tail- 


I,oyd  v  Carew 
Chan.  Prec.  72 

show.  Pari,      male,  remainder  to  the  risjht  heirs  of  A. ;  with 

Caf.  137.  fupra 
p.  199. 


10  Mod.  419. 
Marks  y. 
Marks. 
Strange  129. 

*    P.    77- 


(    318    ) 


2  Mod.  281 
1  £q.  Abr. 
188. c.  I. 
Taylor  -v. 
Biddal. 
Freem.  24: 


'a  provifoe,  that  if  the  heirs  of  the  wife  fhould 
within  twelve  months  after  the  death  of  the  fur- 
vivor  of  the  hufband  and  wife,  pay  4000 1.  to 
the  heirs  or  afligns  of  the  hufband,  that  then  the 
fee  fhould  remain  to  the  ufe  of  the  heirs  of  the 
wife :  the  Houfe  of  Lords  held  this  executory 
limitation  of  the  ufe  to  the  heirs  of  the  wife  to 
be  good  (a). 

*  So  where  a  teftator  devifed  to  his  wife  for 
life,  remainder  to  C.  his  fecond  fon  in  fee,  pro- 
vided if  D.  his  third  fon  fhould,  within  three 
months  after  his  wife's  death,  pay  500  1.  to  C, 
his  executors,  &c.  then  he  devifed  the  fame  lands 
to  D.  and  his  heirs ;  it  was  adjudged  a  good  ex- 
ecutory devife  to  D. 

The  limitations  in  the  two  lad  cited  cafes  were 
confined  to  veft  within  a  certain  number  of 
months,  after  the  end  of  a  life  in  being.  But 
thefe  are  not  the  utmoft  limits  allowed  for  exe- 
cutory devifes,  for  the  courts  have  gone  fo  far 
as  to  admit  of  executory  devifes,  limited,  to 
veft  within  the  compafs  of  twenty-one  years, 
after  the  period  of  a  life  in  being. 

This  was  admitted  in  the  cafe  of  Taylor  v, 
Biddal,  where  a  man  having  only  one  filter  and 
heir,  who  had  hTue  A.  and  afterwards  married 
B.  by  whom  {he  had  iffue  C.  and  D.,  devifed 
lands  to  his  fifter  until  C.  mould  attain  twenty- 
one,  and  after  C.  fhould  have  attained  that  age, 

to 

(a)  This  cafe  is  differently  ftated  frorn  what  it  was  in 
the  third  edition,  but  the  alteration  is  purfuant  to  a  copy 

of  Mr.  Ficirn,s. 
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to  C.  and  his  heirs ;  and  if  C.  Jhould  die  before 

twenty-one,  then  to    the   heirs  of  the   body  of  B. 

and  their  heirs,  as  they  mould  attain  their  re- 

fpective  ages  of  twenty-one.     Teftator  died,  C. 

died  before  twenty-one,  *  living  B.,  afterwards        P»  7°« 

B.  died ;  D.  (either  as  heir  of  C.  in   whom  it 

feems  the  fee  was  vefted  f )   or  as  heir  of  the  body  J    BoraftonV 

of  B.  being  of  age  after  the  death  of  B.  took  cafe.  palm. 

the  eftate  by  way  of  executory  devife.     Here  we  ^'^L^JJ 

fee  the  heir  of  the  body  of  B.   could  not  take  infra. 

till  after  the  death  of  B.  for  nemo  eft  hares  viven-  ^fe?* 

tis,  and  fince  that  heir  of  the  body  of  B.  who  t 

mould  attain  twenty-one,  might  not  have  been 

born  before  his  father's  death,  and  the  eftate 

could  not  veil  in  him  till  the  age  of  twenty-one,    (  3' 9  J 

it  is  evident  the  eftate  might  poffibly  not  have 

vefted  under  that  limitation  till  twenty-one  years 

after  the  period  of  a  life  then  in  being. 

Again,  where  the  teftator  devifed  lands  to  his 
grandfon  W.  and  his  heirs,  and  if  W.  mould  die 
under  age,  then  to  his  grandfon  T.  and  if  T. 
fhould  die  under  age,  then  to  fuch  other  fon  of 
the  body  of  his  daughter  M.  S.  by  his  fon-in-lawCaf.  Temp. 
T.  S.  as  fhould  happen  to  attain  his  age  of  twen-  Stephens  -J. 
ty-one   years,    remainder   over.      Teftator  died  Stephens, 
leaving  two  grandfons  W.  and  T.  who  both  died 
under    age,  afterwards    another  fon   A,   of  the 
body  of  M.  S.  by  T.  Si  was  born,  and  it  was  de- 
creed a  good  executory  devife  to  this  after-born 
fon  A.  if  he  fhould  attain  his  age  of  twenty-one 
years.     *  This  cafe  was  decided,  it  feems,  upon    *  p.  ^n. 
the  authority  of  the  decifion  in  the  above  cited 
cafe  of  'Taylor  v.  Biddal ;  it  is  a  very  leading  cafe, 
involving  other  points  than  what  arife  out  of  the 
above  flate  of  if;  for  which  I  fhall  have  occa- 
fion  to  ftate  it  more  at  large  in  a  fubfequent  part  vide  fame  cafe 
of  this  eflay,  where  the  ground  of  the  decifion  mfra° 
will  appear. 

''  In 
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Mad  ox  v. 
Staines.  aP.W 


In  tbe  preceding  cafe,  the  limitation  was  not 
confined  to  veil  in  the  life-time  of  M,  S.  or  T.  S. 
for  they  might  die  leaving  a  fon  quite  an  infant ; 
(  320  )  but  it  was  confined  to  veil  at  the  infant's  age  of 
twenty-one  ;  which  muff  neceffarily  happen  with- 
in twenty-one  years  after  the  death  of  its  mother 
M.  S.  who  was  then  in  being  (a) 

It  is  the  fame  in  regard  to  perfonal  eflate.   For 
where  the  teflator  bequeathed  the  refidue  of  his 
perfonal  eilate  to  his  niece  A.  for  life,  and  after 
her  death  the  interefl  to  be  applied  for  the  main- 
tenance of  fuch  children  as  (he  mould  have,  until 
*the  fons  attained  twenty-one,  and  the  daughters 
eighteen  years  of  age,  and  at  fuch  their  ages,  to 
be  paid  their  portions,  and  for  want  of  fuch  ijfuc, 
then  to  the  children  of  S.     The  niece  died  with- 
out ifiue,  and  it  was  contended  that  the  bequeil 
over  to  the  children  of  S,  was  too  remote  ;  for 
if  the  words  for  want  of  fuch  iffue  ihould  fignify 
for  want  of  fuch  children  of  A.  as  ihould  attain 
the  faid  ages,  yet  it  would  exceed  the  rule  which 
had  confined  thefe  fort  of  bequells  (efpecially  of 
mere  perfonal  eftates)  to  lives  in   being.     But 
Lord  Chancellor   King  held  it  to  be  a  good  exe- 
cutory devife,  and  cited  the  cafe  of  Maffenburgh 
v.  Afh,  where  the  like  executory  devife  of  a  term 
for  years  was  held  good  (f). 

So 


*  Pf  80. 


Maffenburgh 
•v.  Afh. 
1  Vern.  234. 
257.  304^  and 
infra.     And 
vide  infra 
Green  -v. 
Ekins. 


(a)  Vid.  infra  409.  Stanley  v.  Leigh  on  the  fame  prin- 
ciple. 

(b)  So  in  a  modern  cafe  where  A.  devifed  to  B.  his  fon 
all  his  eftate  until  C;  fhould  attain  his  age  of  twenty-one 
years,  and  no  longer,  and  afterwards  (aid,  item-,  1  give 
and  bequeath  unto  C.  all  my  meffuages  in  H.  and  T.  for 
ever,  that  is,  if  he  have  a  fon  or  fons  who  (hall  attain 
twenty-one,  but  if  my  kinfman  C.  fhall  chance  to  die 
without  fori  or  fons  to  inherit,  my  will  is  that  the  fon  of 
my  fon  B.  fhall  inherit :  C.  took  an  eflate  in  fee,  at  twen- 
ty- 


OF    EXECUTORY    DEVISES. 

*  So  where  money  in  the  orphan's  fund  and  Car.  Temp, 
bank  (lock  was  limited  by  the  tefiator  in  truft  for  sXbznon*. 
fuch  of  his   brother's   children   then  unborn  as  Sabbarton. 
fhould  attain   their  ages  of  twenty-one-  it  was    *  P.  81. 
adjudged  a  good  executory  devife  \a).  (  3ai  ) 

More 

ty-two  years  of  ags,  fubjedt  to  be  defeated  by  an  execu- 
tory devife  over,  which  was  not  confined  to  veft  on  the 
death  of  C.  if  he  left  iffue,  but  awaited  the  event  of  that 
ifTue  dying;  under  twenty-one,  which  could  not  be  decided 
until  a  period  of  twenty-one  years  after  a  life  in  being, 
Heath  v.  Heath.     I  Bro.  Rep.  Chan.  148. 

[a)  An  eftate  by  way  of  executory  devife  may  be  fo 
limited,  as  that  its  taking  effect  or  not  may  depend  upon 
the  a<£t  of  the  owner  of  the  fee,  which  precedes   it :  as 
where  W.  by  will  devifed  his  eftates  in  B.  except,  &c.  to 
his  fon  F.  and  his  heirs,  &c.  and  the  reft  of  his  eftates  to 
his  fon   C.  and  his   heirs,  &c.     And  if  either  F.  or  C. 
fhould  die  without  having  fettled  or  othervvife  difpofed  the 
eftates  fo  devifed,  or  without  leaving  ifTue  of  his  or  their 
refpeclive  body  or  bodies  lawfully  begotten,  or  having 
fuch  iffue,  fuch  iffue  fhould  die  before  his  or  their  age  or 
ages  of  21,  and  without  leaving  lawful  iffue,  he  willed 
that  the  premiffes    fo   given  to  fuch  of  his  fons  F.  and 
C.  fo  dying,   fhould  go,  and  he  gave  the  fame   unto  the 
furvivor  of  them,  his  heirs,  &c.  for  ever;  and  if  the  fur- 
vivor  fhould  die  without  having  fettled  or  otherwife  dif- 
pofed thereof,  or  of  the  eftates  thereby  originally  devifed 
to  him,  or,  &c.  and  his  fon  W.  fhould  then  be  dead  with- 
out iffue,  then  he  gave  fuch  of  the  faid  devifed  premiffes 
as  fhould  not  have  been  fettled  or  difpofed  of  as  aforefaid, 
unto  the  right  heirs  of  G.  then  deceafed,  in  fee.     F.  died 
without  iffue,  C.  by  leafe,  releafe  and  recovery,  conveyed 
part  of  the  eftate  fo  limited  as  above-mentioned  to  /.  S. 
in  fee,  and  then  died;  after  which  W.  died  without  iffue. 
And  the  queftion  was,  whether  under  the  devife  to  Q, 
and  the  conveyance  by  him,  /.  S.  took  an  abfolute  and 
indefeafible  eftate  of  inheritance  in  fee-fimple.     Atid   it: 
was  held,  firft,  that  on  failure  of  the  firft  limitation,  the 
fecond  might  fyave  taken  effecl:,  as  an  executory  devife. 
Secondly,  that  the  teftator  had   in  exprefs  terms,  given 
one  eftate  to.  one  fon  and  his  heirs,  and  another  to  an- 
other 
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*  P.  82.        *  More  H1ftances  °f  fhe  eftablifhed  limits  of 

executory  devifes,  will  be  given  in  the  fequel  of 
this  eflay,  in  the  cafe  of  the  Duke  of  Norfolk 
and  other  cafes  relating  to  the  limitations  of  terms 
and  perfonal  eftates  in  tail,  &c.  only  I  mail  ob- 
serve in  this  place,  that  the  law  appears  to  be 
now  fettled,  that  an  executory  devife,  either  of 
a  real  or  perfonal  eftate,  which  muft,  in  the  na- 
ture of   the  limitation,  veft  within  twenty-one 

*  P.  83.    years  a^ter  tne  period  of  a  *  life  in   being,  is 

good;  and  this  appears  to  be  the  longed  period 
yet  allowed  for  the  veiling  of  fuch  eftates  (a). 

And 

other  fon  and  his  heirs,  and  if  either  of  them  died,  with- 
out having  fettled  or  difpofed  of  his  eftates,  or  without 
iflue,  then  that  it  fhould  go  over;  that  this  was  a  lawful 
1  intention ;  and  that  C.  having  fettled  and  difpofed  of  the 
eftate  given  to  him,  had  thereby  defeated  the  limitation 
over.  Beachcroft  et  aV  v.  Broome,  4  Durnf.  &  Ea/l's 
Term.  Rep.  440. 

(a)  The  cafe  of  Lade,  Baronet,  againft  Holford, 
Ffquire,  et  aV  3  Bur.  Rep.  1416.  Sir  Will.  Blackjl. 
Rep.  428,  and  Amb.  479.  furnifhes  ftrong  reafon  for  con- 
cluding that  any  attempt  to  exceed  the  bounds  mentioned 
by  Mr.  Fearne,  would  be  refilled.  In  that  cafe,  L.  by 
his,  will  devifed  his  manors,  &c.  to  four  truftees,  and  their 
heirs,  andlikewifeall  his  leafehold,  copyhold,  and  perfonal 
eftate,  to  be  laid  out  in  the  purchafe  of  land,  upon  truft, 
and  to  the  ufe  of  his  coufin  A.  in  ftricl:  fettlement,  with 
divers  remainders  over.  And  a  claufe  was  inferted  in  the 
will,  "  that  fo  often  as  and  during  fuch  time  as  the  perfon 
"  who  for  the  time  being,  (in  cafe  the  teftator  had  not 
"  otherwife  directed),  would  have  been  intitled  in  pojjef- 
"  fion  as  tenant  for  life,  or  tenant  in  tail,  mould  be  under 
"  the  age  of  twenty-fix  years,  then  the  truftees  were  to 
"  enter,  and  receive  all  the  rents  and  profits  of  the  real, 
"  and  all  the  intereft  and  produce  of  the  perfonal  eftate; 
*'  out  of  which  they  were  to  allow  for  the  maintenance 
"  of  fuch  tenant  for  life  or  tenant  in  tail,  fums  particu- 
M  larly  fpecified ;  and  all  the  rent  was  to  accumulate^,  and 
"  be  laid  out  in  the  purchafe  of  land,  and  fettled  to  and 

"  upon 
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*  And  here   we  may  alfo  remark,   that   the    *  P.  84, 
[ground  upon  which  the  provifoe  in  the  cafe  of 

Lloyd 

"  upon  the  fame  trufts  and  ufes."  A.  married  and  died 
leaving  a  fori,  who  exhibited  his  bill  in  Chancery,  to  be 
let  into  the  pofleffion  of  the  eftate  at  the  age  of  twenty- 
one;  and  on  a  hearing  before  Lord  Keeper  Henley,  a  cafe 
was  ftated  for  the  opinion  of  the  Court  of  King's  Bench, 
and  thereon  the  following  queftion  put.  Whether  the 
heir  of  the  furviving  truftee  did,  upon  the  birth  of  A.  take 
any  and  what  eftate  in  the  devifed  premifles  by  virtue 
of  the  faid  provifo  ?  And  that  court  certified  that  they 
were  of  opinion  that  he  did  not  take  any  eftate  in  the  pre- 
mifles devifed,  by  virtue  of  this  provifo.  On  the  part 
of  A.  it  was  contended  that  no  eftate  vefted  in  the  truf- 
tees, the  provifo  being  void,  whether  it  meant  to  veft  a 
determinable  fee  in  the  truftees,  or  a  mere  chattel  in- 
tereft ;  becaufe  in  the  firft  cafe  it  tended  to  a  perpetuity, 
by  taking  away  the  power  of  alienation,  five  years  longer 
than  the  policy  of  the  law  admitted  :  in  the  latter  cafe  it 
had  the  fame  inconvenience,  and  was  in  derogation  of 
the  legal  powers  of  tenant  in  tail.  And  accordingly  the 
court  certified  that  the  heir  of  the  furviving  truftee  did 
not  take  any  eftate  in  the  premifles,  under  this  provifo. 

The  cafe  of  Phipps  verfus  Kelynge,  before  Lord  Cam- 
den Monday  20th  July->  1767,  and  which  arofe  on 
the  Dutchefs  of  Buckinghamjhire'%  will,  furnifhes 
a  further  illuftration  of  the  bounds  and  limits  of  fuch  ex- 
ecutory difpofitions.  In  that  cafe  her  Grace  by  her  will, 
gave  certain  leafehold  eftates  to  her  fon  in  truft,  from  time 
.to  time,  during  the  term  of  years  therein,  to  lay  out  the 
yearly  profits,  in  the  purchafe  of  lands  of  inheritance,  and 
fettle  the  fame  to  the  ufe  of  Phipps,  during  his  life,  re- 
mainder to  the  ufe  of  truftees,  to  preferve  contingent 
remainders,  remainder  to  the  firft  and  other  fons  of  Phipps 
fucceffively,  in  tail  male,  with  feveral  remainders  over. 
Phipps  had  a  fon  who  attained  twenty-one  years  of  age. 
And  the  queftion  was,  to  what  extent,  in  point  of  time, 
the  accumulation,  and  inventing  the  rents,  was  good  ? 
And  Lord  Camden  decreed,  that  the  truft  declared  by  the 
will  of  accumulating  the  rents  of  the  leafehold  eftates,  to  • 
be  laid  out  in  the  purchafe  of  lands,  to  be  fettled  as  therein 

directed, 
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vide   fupra  p.  Lloyd  v.  Carezv,  above,  was  admitted  to  take  ef- 

1°  CaJew.X^yd  fe&  5  affords  us  an  inference,  chat  *  future  and 

*  P.  8r.    mifting  ufes,  and  other  fpringing  and  executory 

intereils,  which  are  not  remainders,  are  to  be 

confidered  as  fubjecl  to  the  *  fame  limits  and  rc- 

*  ?•  86.    ftrictions  as  executory  devifes  (a). 

directed,  ceafed,  and  became  void  on  the  faid  fon  attaining 
twenty  one  years  of  age;  the  law  not  permitting  a  leafe- 
hold  intereft  to  be  fettled,  unalienably,  beyond  the  time 
of  the  firft  unborn  perfon  intided  thereto,  his  or  her  arriving 
at  the  age  of  21  years. 

{a)  At  the  conclufion  of  this  chapter,  Mr.  Fearnc  has 
expreffed  his  intention  to  introduce  fome  cafes  on  limitati- 
ons, by  way  of  ceifer  of,  and  other  cafes  on  ufes,  in  addi- 
tion to  thofe  which  he  has  ftated  in  the  Effay  on  Contingent 
Remainders,  the  laft  edition,  pages  412,  413.  in  fur- 
therance of  which  intention,  1  fhall  fubmit  to  the  Reader 
fome  obfervations  on  the  limits  and  reftric~lions  applicable 
tofhifting  ufes,  and  other  fpringing  and  executory  interefts. 
Springing,  contingent  or  fecondary  ufes  differ  from  execu- 
tory devifes,  in  that  there  muft  be  a  perfon  feifed  to  fuch 
ufes  at  the  time  when  the  contingency  happens,  elfe  they 
never  can  be  executed  by  the  ftatute;  and,  therefore,  if 
the  eftate  of  the  feoffee  to  fuch  ufe  be  deftroyed  by  alienation, 
or  otherwife,  before  the  contingency  arifes,  the  ufe  is  de- 
ftroyed for  ever,  whereas  by  an  executory  devife  the  free- 
hold itfelf  is  transferred  to  the  future  devifee. 

Thefe  modifications  of  property  v/ere  not  admiffible  in 
the  rigour  and  fimplicity  of  the  common  law,  there  being 
no  rule  more  clear,  than  that  a  freehold  cannot  commence 
in  futiiro,  and  that  there  can  be  no  remainder  limited  after 
a  fee  fimple  ;  but  the  nature  of  things,  and  the  neceffity 
of  commerce  betwenman  and  man,  at  a  very  early  period 
of  hiftory,  found  a  way  to  pafs  by  that  rule,  through  the 
medium  of  ufes  in  equity,  or  by  devife.  And  though  the 
^  p  c  Legiflature  afterwards  attempted  by  the  ftatute  *  of  ufes  to 
7°  remit  the  common  law,  and  exclude  all  poflibility  of  con- 
tingent ufes,  (See  Bacon's  Law  Trails  335,  340. J  the 
various  neceilkies  of  mankind  induced  the  Judges,  after 
the  ftatute,  to  allow  a  more  minute  and  complex 
conftruclion  upon  conveyances  to  ufes,  than  upon  others. 
Hence  it  was  adjudged,  that  the  ufe^need  not  always  be  ex- 
ecuted 
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ecuted  the  inftant  the  conveyance  was  made,  but  that  the 
operation  of  the  ftatute  might  wait  until  a  ufe  mould 
arife,  provided  the  fufpenfion  was  confined  to  a  reafonable 
period  of  time. 

And  fuch  future  ufe  may  be  introduced,  as  the  firft  ufe 
limited,  either  to  veil  at  a  certain  time,  as  if,  when  attorn- 
ments were  in  ufe,  A.  had  made  a  feoffment  in  fee  of  a 
manor,  part  of  which  was  in  leafe  for  years,  to  hold  to  the 
feoffee  and  his  heirs,  to  the  ufe  of  the  feoffee  and  his  heirs, 
upon  condition,  that  the  feoffee  fhould  pay  to  the  feoffor, 
within  ten  days  iooo/.  and,  if  he  failed,  then,  to  the 
ufe  of  the  feoffor  for  life,  the  remainder  to  the  ufe  of  his 
fon  in  tail,  and  the  money  had  not  been  paid,  and  the  leffor 
had  attorned  within  ten  days  to  the  feoffee  ;  the  fame  had 
been  a  good  attornment  to  raife  the  fecondary  ufes,  although 
that  the  firft  ufes  did  not  take  effecl:.  For  the  condition  is 
not  annexed  to  the  eftate  of  the  land,  but  to  the  future  ufe 
only.  Per  Dyer,  2  Leon.  Rep.  222.  So  if  one  bargain 
and  fell  to  the  ufe  of  another  jive  years  hence,  this  is  a  good 
future  ufe.  Per  Holt,  C.  J.  12  Mod.  Rep.  39.  Or  fuch 
future'  ufe  may  be  to  commence  on  a  given  event,  at  an 
uncertain  time.  As  by  a  feoffment  to  the  ufe  of  the  right  *  p  n© 
heirs  of  J.  S.  *  after  the  death  of  J.  S.  Per  Holt  C.  J.  in  r*  bi*' 
the  cafe  of  Davis  and  Speed,  12  Mod.  39.  So  where  one 
made  a  feoffment  to  the  ufe  of  feoffees  and  their  heirs, 
upon  condition  that,  if  he  did  not  pay  io;ooo/.  within 
fifteen  days  to  B.  or  his  affigns,  then  they  mould  ftand 
feifed  to  the  ufe  of  B.  and  his  wife,  remainder  to  T.  their 
fecond  fon  in  tail,  with  divers  remainders  over;  the  money 
was  not  paid,  and  it  was  held,  that  the  feoffment  was  good 
to  pafs  the  contingent  ufe.  Harwell  v.  Lucas,  Moore 
Rep.  99. 

So  it  was  held  by  all  the  juftices  in  the  37th  and  38th  of 
Elizabeth,  that  where  A.  made  a  feoffment  to  the  ufe 
of  himfelf  and  B.  his  wife,  that  Jhould be,  after  their  mar- 
riage, and  of  the  heirs  of  their  bodies,  and  then  A.  took 
B.  to  wife,  that,,  although  the  hufband  was  feifed  in  fee  in 
the  mean  time,  as  in  truth  he  was,  yet  by  the  marriage, 
the  new  ufe  fhould  arife  and  veft,  if  there  were  no  a£t  in 
the  mean  time  to  deftroy  the  future  ufe,  according  to  the 
limitation  of  the  ufe :  and  judgment  was  given  accordingly. 
Woodliffe  v.  Drury,  37th  and  38th  Eliz.  Cro.  Eliz.  439. 
S.  C.  2  Rolls  Abr.  791.  PI.  35>  ei  vide  Smith  verf. 
Warren,  41  Eliz.   Cro.  Eliz.  688. 

In 


p.  89. 
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In  the  laft  cafe  the  name  of  the  intended  wife  was  men- 
tioned in  the  feoffment,  and  the  limitation  to  her  was  future, ! 
which  feems  to  make  a  difference.  For  where  M.  levied 
a  fine  to  the  ufe  of  him  and  his  wife,  that  he  fhould  after- 
wards happen  to  marry,  by  whatever  name  fhe  fhould  be 
called,  during  their  lives  and  the  life  of  the  furvivor  of 
them,  with  remainders  over;  and  afterwards  he  married 
and  *  died,  and  his  wife  entered  on  the  land  ;  it  was  held 
that  fhe  took  nothing  by  the  feoffment,  for  that  the  land  was 
vefted  in  the  hufband  with  remainders  over.  Mutton's  cafe, 
Anderfon  42.  S.  C.  Dyer  2J4..  The  reafon  feems  to  be, 
that  fhe  was  not  capable  at  the  time  of  the  limitation;  but 
it  was  admitted,  that  if  the  ufe  had  been  limited,  efpecially 
to  M.  until  he  took  a  wife,  and  then  to  the  ufe  of  hiin 
and  his  wife  for  their  lives,  the  fame  had  been  a  good  ufe 
to  the  wife ;  but  it  was  faid  that,  in  the  principal  cafe,  the 
ufe  was  limited  to  the  wife  in  prafenti,  and  not  upon  a 
contingent ;  and  becaufe  the  wife  at  the  time  of  the  limi- 
tation was  not  capable,  fhe  never  could  take  after.  Vid.  S. 
C.  2  Leon.  22^.  But  Anderfon  in  his  Reports  fays,  nota, 
for  much  may  be  faid  on  both  fides,  &c  See  S.  C. 
Moore  96. 

Again,  where  A.  feifed  of  land  in  fee,  covenanted  for 
the  advancement  of  his  fon,  and  of  his  name,  blood,  and 
pofterity,  to  ftand  feifed  to  the  ufe  of  himfelf  for  life,  and 
afterwards  to  the  ufe  of  his  fon,  and  of  fuch  wife  as  he 
fhould  marry,  and  the  heirs  male  of  his  body  ;  the  father 
died,  and  afterwards  the  fon  took  a  wife;  it  was  held  that 
the  wife  in  this  cafe  had  a  joint  eftate  with  her  hufband,  to 
them  and  the  heirs  male  of  the  body  of  the  hufband ;  that 
the  confideration  raifed  the  ufe  to  the  wife ;  for  without  a 
wife  he  could  not  have  pofterity  ;  and  the  eftate  of  the  fon 
fhould  fupport  the  Contingent  Remainder  to  the  wife  until 
the  marriage,  and  then  the  eftate  of  the  fon  fhould  change 
P.  QO.  from  an  eftate  tail  in  bim  alone,  to  a  joint  *  eftate,  by  rea- 
fon of  theftatuteof  ufes,  which  vefted  the  poffeflion  as  the 
ufe  was,  and  the  ufe  was  in  this  cafe  joint.  Jenk.  8  Cent. 
PI.  52.  Trin.  5  'Jac.  Curia  Jf^rdorum. 
Eftates  alfo  may  be  limited,  by  way  of  ufe  to  arife  upon  a  ufe, 
on  a  contingency  to  happen  in  future,  and  thereby  a  fee  may 
be  fet  upon  a  fee  ;  inftances  of  this  kind  occur  in  our  books, 
and  were  admitted  in  courts  of  law  foon  after  the  ftatute 
of  ufes ;  this  is  proved  by  Mr.  Fearne,  in  his  effay  on 
Contingent  Remainders,  laft  edition,  page  412.  fromBro. 

Abr. 
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Abr.  tit.  Feoff,  al.  Ufes^  PL  30.  and  the  cafe  of  Brimfcomhe 
verfus  Parker^  and  other  cafes  cited  alfo  by  Mr.  Fearne. 
ibid.  413. 

And  in  Bojlock's  cafe,  Ley.  Rep.  56.  TV.  B.  father  of 
E.  B.  grandfather  of  R.  being  feifed  in  fee  of  a  mefluage  and 
mill  and  other  hereditaments  in  B.  and  M.  and  alfo  of 
another  mefluage  with  a  curtilage  in  B.  levied  a  fine  of  the 
faid  hereditaments,  with  others  (except  a  clofe  called  G. 
G.)  to  the  ufe  of  TV.  B.  for  life,  and  after  his  deceafe  to 
the  ufe  of  E.  B.  and  the  heirs  males  of  his  body,  on  the 
body  of  M.  his  wife  begotten,  with  other  remainders 
over  in  tail,  the  remainder  to  the  right  heirs  of  E.  and  for 
the  other  mefluages  and  certain  lands  thereunto  belonging, 
and  the  faid  clcfe  called  G.  C.  before  excepted,  to  the 
ufe  of  E.  B.  for  life,  remainder  to  the  ufe  of  the  heirs 
male  of  the  faid  E.  B.  on  the  body  of  the  faid  M.  begot- 
ten, with  other  remainders  in  tail,  remainder  over  in  fee 
to  the  right  heirs  of  E.  B;  and  if  the  faid  E.  B.  *  fhould  *  p>  qj 
fortune  to  die  (living  the  faid  M.)  that  then  the  faid  fine 
mould  be  of  the  laft  mentioned  mefluage  and  the  lands 
thereunto  belonging,  or  therewith  occupied,  and  of  the 
faid  clofe  called  G.  C.  to  the  ufe  of  the  faid  M.  for  the 
term  of  her  life,  and  after  her  deceafe  to  the  ufes  aforefaid. 
E.  B.  died,  living  M.  and  TV.  B.  the  grandfather.  And 
it  was  refolved  that  the  eftate  M.  was  entitled  to  was  an  eftate 
for  life  in  the  laft  mentioned  mefluage. 

We  may  'obferve  in  the  cafes  above-mentioned,  that 
the  contingencies  therein  are  all  limited  to  take  efFecl: 
within  a  fhort  fpace  of  time,  or  the  compafs  of  a  life  in 
being.  But  no  cafe  has  as  yet  exprefsly  fixed  the  ultimum 
qaodftt^  as  Lord  Nottingham  calls  it,  or  the  utmoft  limitation 
of  a  fee  upon  a  fee ;  the  obi  eel,  therefore,  of  our  further 
enquiry  on  this  head,  will  be,  to  endeavour  to  afcertain, 
as  far  as  may  be,  by  inference,  where  the  courts  will  flop 
giving  countenance  to  thefe  modifications  of  property./ 

I  have  been  able  to  find  no  cafes  on  thefe  future  and 
fhifting  ufes,  and  other  fpringing  and  executory  interefb, 
particularly  applicable  to  this  head  of  inquiry,  except  thofe 
already  mentioned,  until  that  of  Lloyd  and  Carew,  which 
extended  the  limits  of  fuch  ufes  to  a  life  in  being,  and  one 
year  after;  and  the  refolution  in  which  feems  to  have  been 
founded  on  the  opinion  thrown  out  on  this  fubject  by  Lord 
Nottingham  in  the  Duke  of  Norfolk's,  cafe,  which  will  alfo 
be  found  infra  page  353,    and  which  opinion  his  Lordlhip 
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P.   02.    *  grounds  oh  the  decifion  in  the  cafes  of  Hyndeand  Lyons, 
and  Pells  and  Brown,    the  former  of  which  is  reported  in 
3  Leonard's  Reports  page  64,    and  the  latter  of    which  will 
be  found  in  this  Effay  fupra page  306.    and  both  of  which 
are  adjudications  upon  executory  devifes.  Lord  Nottingham 
in  his  argument  on  the  Duke  of  Norfolk's  cafe,  reafoning 
from  the  principles  which  guide  contingent  and  future  ufes, 
tothofe  which  ought  to  guide  the  trufts  of  terms,  fixes  no 
precife  boundary  to  the  time  at  which  contingent  and  future 
ufes  and  interePcs  may  be  limited  to  arife;  but  he  eftablifhes 
neverthelefs   a  criterion  for   afcertaining  it,    founded   orii 
found  fenfe  and  reafon ;    namely  that  the  boundary  Jhould  be 
there,  where  any  inconvenience  appears  ;  his  Lordfhip  fays, 
that  wherever  there  is  a  tendency  to  a  perpetuity,    or  any 
inconvenience,    there  the  courts  fhould  ftopj  and  hecon-j 
tended  that  the  cafes  of  Hynde  and  Lyons,    and  Pells  and 
Brown  had  decided,    that  there  was  no  tendency  to  a  per-' 
petuity  or  inconvenience  in  fufpending  the  vefting  of  con-, 
tingent  or  fecondary  ufes,    for  as  great  a  length  of  time  as] 
had  been  permitted  in  refpect  of  the  veiling  of  an  executory 
devife  in  thefe  cafes.     And   this  reafoning   is  clearly  juft,, 
,  for  though  there  is,  as  wehavefeen,  a  material  difference' 

in  the  manner  in  which  contingent  fecondary  ufes  and 
eftates  take  their  rife  between  them  and  executory  devifes,' 
yet  there  can  be  no  difference  in  refpect  to  their  influence 
on  the  fubjecr.  affected  by  them;  there  can  be  no  mifchief 
or  inconvenience  in  the  poftponing  the  vefting  of  a  con- 
:p  tingent  fecondary  ufe,  or  fhifting  or  fpringing  truft,  to  the 

K'  93*  fame  period  as  that  *  to  which  the  law  permits  the  vefting, 
of  an  executory  devife  to  be  poftponed.  That  period1 
which  in  relation  to  the  vefting  of  an  executory  devife  has- 
no  tendency  to  a  perpetuity,  or  palpable  inconvenience,, 
can  have  no  fuch  tendency  in  relation  to  contingent  fecon- 
dary ufes,  or  fhifting  or  fpringing  trufts;  and  upon  thefe 
grounds  Lord  Nottingham  decided  in  the  cafe  of  the  Duke 
of  Norfolk,  that  the  limitation  of  a  future  truft  of  a  term, 
upon  the  contingency  of  the  death  of  a  perfon  without  iffue 
male,  in  the  life  of  another  perfon,  not  leaving  his  wife 
enfient  with  a  fon,  was  good  and  valid ;  becaufe  there  was 
no  inconvenience  in  fuch  fettlement,  no  tendency  to  a  per- 
petuity in  fuch  limitation,  no  rule  of  law  broken  by  fuch  a 
conveyance;  for  it  could  not  be  faid  that  a  limitation  broke 
any  rule  of  law,  unlefs  there  was  a  tendency  to  a  perpetuity, 
or  a  palpable  inconvenience :  and  though,  in  this  cafe,  the 
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cecifion  was  made  on  the  limitation  of  the  truft  of  a' term, 
yet  being  made  exprefsly  on  the  ground,  that  fuch  limitati- 
on of  the  truft  of  an  inheritance  would  have  been  good, 
which  opinion  as  to  the  validity  of  the  truft  of  an  inherit- 
ance, was  founded  on  the  cafe  of  Pells  and  Brown  as  to  an 
executory  devife,  this  cafe  of  the  Duke  of  Norfolk's  may 
be  confidered  as  an  adjudication  in  parliament,  that  there  is 
a  complete  analogy  between  executory  devifes,  future  and 
fhifting  ufes,  and  other  fpringing  and  executory  interefts* 
in  rea"l  and  perfonal  property,  in  refpeel:  of  the  convenience 
and  inconvenience  of  them  in  relation  to  property;  and 
;  that  therefore  they  ought  all  to  be  *  conftrued  upon  the  #  p^  (vr 
fame  principles,  and  fubjec~t  to  the  fame  limits  and  reftric- 
tions  ;  and  that  fuch  future  and  {hifting  ufes,  and  other 
fpringing  and  executory  interefts  are  good,  if  fo  framed  as 
to  take  effect  within  the  compafs  of  one  life  in  being. 
The  confequence  of  which  will  be,  that  every  cafe  on  the 
limits  of  an  executory  devife,  may  be  confidered  as  an 
authority  as  to  the  limits  of  future  and  fhifting  ufes  and 
other  fpringing  and  executory  interefts  ;  and  every  cafe  on 
future  and  {hifting  ufes  and  other  fpringing  and  executory 
interefts,  as  an  authority  as  to  the  limits  of  executory 
devifes. 

If  we  may  be  allowed  to  carry  the  analogy  between 
executory  devifes  arid-  fhifting  or  executory  ufes,  to  the 
length  I  havft  fuggefted  it  will  bear,  the  cafes  of  Taylor 
and  Biddlei  and  Stephens  and  Stephens,  fupra  3,18,  319.  may 
be  confidered  as  eftablifhing  the  proportion,  that  fuch 
contingent  ufes  would  be  good,  though  not  limited  to  take 
effecSt  until  twenty-one  years  after  the  period  of  a  life  \n 
beirtgi 

One  of  the  purpofes  to  which  tbefe  future,  fecondary 
and  fhifting  ufes  have  been  applied,  is,  where  a  father  feifed 
of  two  eftates,  willies  tokeep  them  in  diftin£fc  branches 
of  his  family,  and,  for  that  purpofe,  fettles  one  eftate  on 
his  eldeft  fori  and  his  ifiue,  and  for  want  of  fuch  ifftre,  oh 
his  younger  fons  fucceffively,  and  their  refpedlive  iflue,  and 
fettles,  the  other  eftate  on  his  fecond  fon  and  his  ifftre,  and 
for  want  of  fuch  iffae*  on  his  younger  fons  *  refpeilively,  *  P.  p  e. 
and  their  fucceffive  ifFue.  In  fuch  cafe,  if  the  eldeft  fon 
fhould  die  without  ifFue,  the  eftate  limited  to  him  would, 
if  nothing  more  were  done,  defcend  to  the  fecond  fon,  and 
be  would  thereby  become  poffefTed  of  both  eftates,  which 
would  militate  againft  the  intention  of   the  father :    but 

here, 

Vol.  II.  F 


..GENERAL    QUALITIES 

here,  in  order  to  effectuate  the  intention,  refort  is  had  to 
a  fb.ifi.ing  or  fecondary  ufe,  or  fpringing  and  executory 
truft,  by  the  interpolation  of  which,  the  ufe  limited  to  the 
recprul  fon  is,  by  condition  annexed,  made  to  ceafe,  and  a 
new  ufe  raifed  to  the  third  or  other  fon. 

The  Duke  of  Norfolk's  cafe,  to  which  I  have  before 
alluded,  and  which  will  be  found  in  the  context,  is  the 
leading  cafe  upon  this  fubje£r.;  and  though  in  that  cafe  the 
objecl;  is  effecied  by  the  truft  of  a  term,  and  not  by  a  ufe, 
yet,  arguing  from  the  principle,  that  the  criterion  in  all  cafes 
by  which  we  are  to  judge  of  the  validity  of  fuch  fhifting 
executory  interefls,  is  their  tendency  or  non-tendency  to  a 
perpetuity,  or  palpable  inconvenience,  that  cafe  furnifhes 
the  principle  upon  which  all  cafes  of  this  nature  mult  be 
decided. 

The  next  adjudication  I  have  met  with  on  this  fubject, 
and  which  regards  an  eftate  in  fee,  is  that  of  AzVo/Aagainft 
Sheffield,  and  others.  1  Bro.  Rep.  Chan.  215.  which 
arole  on  a  truft.  In  this  cafe,  A.  devifedall  his  moiety  of 
the  manor  of  H.  and  all  his  meffuage  called  G.  and  other 
eftates  in  the  counties  of  S.  and  C.  to  C.  andZ>.  and  their 
*  P.  06.  heirs,  to  the  *  ufe  of  his  daughter  E.  for  her  life,  with  re- 
mainder to  the  ufe  of  F.  third  fon  of  E.  for  life,  remain- 
der totruftees  to  fupport  Contingent  Remainders,  remain- 
der to  the  firft  and  other  fons  of  F.  fucceffively  in  tail 
male,  remainder  to  the  ufe  of  G.  (the  plaintiff's  father) 
fourth  fon  of  E.  for  life,  remainder  to  truftees  to  fupport 
Contingent  Remainders,  remainder  to  the  firft  and  other 
fons  of  G.  fucceffively  in  tail  male,  remainder  to  H.  fifth 
fon  of  E.  for  life,  remainder  to  truftees  to  fupport  Con-j 
tingent  Remainders,  remainder  to  the  firft  and  other  fons 
of  thefaid  H.  fucceffively  in  tail  male,  remainder  to  his 
own  right  heirs. 

And  B.  by  his  will,  after  other  devifes  therein  menti-l 
oned,  devifed  unto  truftees  all  his  freehold  eftates  in  the] 
county  of  S.  or  elfewhere  in  the  kingdom  of  Great  Bri- 
tain (before  unbequeathedj  upon  truft  to  receive  and  takel 
the  rents  and  profits  thereof  to  pay  debts,  &c.  in  aid  of 
his  O.  eftates,  if  they  fhould  not  be  fufEcient;  andfubjecT' 
thereto,  and  to  the  payment  of  feveral  annuities,  to  pay  the 
overplus  rents  and  profits  of  the  faid  laft  mentioned  eftatesj 
unto  his  brother  G.  ( the  plaintiff's  father  before  mentioned )  j 
for  and  during  the  term  of  fixty  years,  if  he  fhould  fo  long! 
live  (fubject  to  the  provifo    therein-mentioned   relating! 

thereto), 
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thereto),  and  from  and  after  the  expiration  of  the  faid 
term,  or  the  deceafe  of  the  faid  G.  which  fhould  firft  hap- 
pen, then  he  (the  teftator  B  )  directed  that  his  truftees  and 
their  heirs,  fhould  ftand  feifed  of  his  faid  devifed  meffuages, 
&c.  fubjecl:  and  charged  as  aforefaid,  to  *  the  ufe  of  the  *•  97" 
firft  fon  of  the  body  of  the  faid  G.  and  the  heirs  of  the 
body  of  fuch  firft  fon  (fubjecl:  to  the  provifo  therein  after 
mentioned).  And  in  default  of  fuch  iffue,  to  the  ufe  of 
the  fecond,  third,  fourth,  and  all  and  every  the  fon  and 
fons  of  the  body  of  the  faid  G.  &c.  And  in  default  of 
fuch  iflue,  then  to  pay  the  overplus  rents  and  profits  of 
the  faid  premiffes  to  his  brother  H.  for  and  during  the 
term  of  fifty  years,  if  he  fhould  fo  long  live,  (fubjecl:  to 
the  provifo  therein-after-mentioned,  relating  thereto)  And 
from  and  after  the  expiration  of  that  term,  or  the  deceafe 
of  the  faid  H.  which  mould  firft  happen,  then  he  directed 
that  his  faid  truftees  fhould  ftand  feifed  of  his  faid  devifed 
meffuages,  &c.  fubjecl:  and  charged  as  aforefaid,  to  the 
ufe  of  the  firft  fon  of  the  body  of  the  faid  H.  to  be  begot- 
ten, and  the  heirs  of  the  body  of  fuch  firft  fon  'lawfully 
iffuing  (fubjecl  as  aforefaid)  and  in  default  of  fuch  iffue 
(fubjecl;  and  charged  as  aforefaid)  to  the  ufe  of  the  fecond, 
third,  fourth,  and  all  and  every  other  fon  and  fons  of  the: 
faid  H.  to  be  begotten,  &c.  And  in  default  of  fuch  iflue,; 
then  to  pay  the  overplus  rents  and  profits  of  the  faid  pre- 
mifles to  the  teftator's  brother  it.  for  and  during  the  term 
of  fifty  years,  if  he  fhould  fo  long  live  (fubjecl:  to  the  pro- 
vifo aforefaid,)  and  from  and  after  the  expiration  of  that 
term,  or  the  deceafe  of  his  faid  brother  R.  which  fhould 
.  firft  happen,  then  he  devifed  that  his  truftees  fhould  (fubjecl 
is  as  aforefaid)  ftand  feifed  of  the  faid  devifed  premifTes,  to 
J  the  ufe  of  the  firft,  fecond,  third,  and  fourth  fons  of  the  . 

body  of  the  faid  R.    begotten  01  to  be  begotten,    &c  with    %  -p       0 
.    other  remainders  over  j  provided  always,   and  *  his  exprefs  "  * 

e  will  and  meaning  was,  in  cafe  his  faid  brother  H.  or  the 
heirs  of  his  body,  or  his  faid  brother  R.,  or  the  heirs  of 
his  body,  fhould  become  feifed  of  the  eftates  of  which  his 
late  grandfather  A.  died  feifed,  either  by  virtue  of  or  un- 
der his  will,  or  by  any  other  ways  or  means  whatfoev-er3 
t :  that  then  and  from  thenceforth,  the  trufts  thereby  declared 
eS!  of  thelaft  devifed  meffuages,  &c.  for  the  ufe  .and  benefit 
jj  of  fuch  perfon  and  perfons  as  fhould  fo  become  feifed, 
,j  Jhould-y  from  the  time  of  his,  her,  or  their  becoming  fo 
A  feifed,   ceafe^  determine  and  become  cbfolutely  void '5    and  his 
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(the  teftator's  truftees)  and  their  heirs  fhould  immediately 
afterwards  ftand  feifed  of  his  laft  devifed  meffuages,  &c. 
to  and  for  the  ufe  and  benefit  of  the  perfon  or  perfons  next  in 
remainder-,  by  virtue  of  that  his  will,  and  in  fuch  and  the 
like  manner  as  he  fhe  or  they  would  be  intitled  thereto,  in 
cafe  the  perfon  or  perfons,  fo  feifed  of  his  grandfather's 
eftateSy  was  or  were  actually  dead,  any  thing  therein  con- 
tained to  the  contrary  notwithftanding. 

The  teftator  B.  died  in  1782,  and  his  truftees  there- 
upon took  poffeffion  of  his  eftates,  paid  his  debts,  and 
were  feifed  thereof  to  the  ufe  of  H.  for  the  term  of  fixty 
years,  if  he  fhould  fo  long  live. 

The  teftator  A.  the  grandfather  of  the  teftator  B.  died 
in  1765,  and  by  virtue  of  his  will  E.  his  daughter  enter- 
ed upon  the  eftate  devifed  to  her  for  her  life ;  fhe  died 
in  1785,  and  F.  third  fon  of  E.  the  fecond  devifee  in  th« 
will  of  A.  (having  died  in  1783,)  fourth  fon  of  E.  the 
father  of  the  plaintiff  became  intitled  for  life  to  the 
■*•  *  99'  eftates  devifed  *  by  A.  Upon  G.'s  coming  into  pofleffion5 
TV.  G.  his  fon  filed  his  bill,  infifting  that  G.  being  in 
pofleffion  of  the  eftate,  devifed  by  A.  his  (G.'s)  intereft 
in  the  eftate  devifed  by  B.  was  determined,  and  that  TV. 
G.  as  being  the  next  perfon  in  remainder  in  B.'s  will  was 
become  intitled  to  that  eftate.  And  one  queftion  was, 
whether  the  provifo  for  that  purpofe  was  good  ?  It  was 
contended  on  behalf  of  G.  that  it  was  illegal,  and  tended 
to  render  the  eftate  unalienable,  longer  than  the  rules  of, 
law  would  permit.  Sed  per  curiam.,  there  is  no  doubt 
with  refpedl  to  the  validity  of  the  provifo;  feveral  eftates 
are  held  under  fimilar  limitations.  No  rule  of  law  is 
contradicted  by  it.  And  if  no  recovery  was  fuffered,  it 
might  take  place  at  any  diftance  of  time. 

The  cafe  of  Heneage  and  Heneage,  4  Term  Rep.  1 3. 
involves  a  fimilar  decifion  on  a  fhifting  ufe.  That  cafe 
arofe  upon  a  queftion  referved  for  the  opinion  of  the  court 
on  an  ejectment  for  lands  in  the  county  of  L.  and  it  was 
fbted,  that  T.  H.  deceafed  (the  late  grandfather  of  the 
leffor  of  the  plaintiff  in  ejectment)  by  his  will  dated"  in 
1735,  devifed  the  fame  to  his  brother  G.  H.  and  to  TV. 
7".  and  their  heirs,  &c.  in  truft,  as  to  part  of  the  pre- 
mises, to  the  ufe  of  his  wife  C.  H.  for  life,  remainder  to' 
truftees  for  a  term  upon  certain  trufts,  which  never  tookj 
effect,  and  which  term  had  been  furrendered  by  the  truf-f 
tees,  remainder  as  to  the  part  devifed  to  C.  H.  as  well  as 
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to  the  parts  whereof  no  ufe  was  therein  before  limited,  to 
the  ufe  of  his  fon  G.  F.  H.  by  his  firft  wife  for  life,  re- 
mainder to  the  ufe  of  the  faid  G.  H  and  TV.  T.  and  their  *  P.  IQO. 
heirs,  during  the  life  of  the  faid  G.  F.  H,  in  truft  to  pre? 
ferve  contingent  ufes,  and  eftates  therein  after  limited  j 
neverthelefs  to  permit  the  faid  G.  F.  H.  to  receive  the  rents^ 
&c.  during  his  life,  remainder  to  the  ufe  of  the  firft  and 
other  fons  of  G.  F.  H.  fucceflively  in  tail  male,  remain- 
der to  the  ufe  of  the  devifor's  fon  T.  H.  by  his  then  wife 
for  life,  remainder  to  the  firft  and  other  fons  of  the  faid 
T.  H.  (the  fon)  fucceflively  in  tail  male,  remainder  to 
the  ufe  of  the  devifor's  third,  and  other  fons  fucceffively 
in  tail  male,  remainder  to  the  devifor's  right  heirs  in  fee. 
In  which  will  was  contained  the  following  provifo,  "  pro- 
vided always  and  my  will  is  exprefsly,  that  in  cafe  it  fhall 
happen  that  my  fon  G.  F.  H.  or  any  fon  or  fons  of  his, 
to  whom  the  faid  manors,  £ffc.  herein-before-mentioned, 
are  limited  as  aforefaid,  mail  ever  inherit  or  take  by  def- 
cent,  or  by  any  gift,  grant,  or  devife,  or  otherwife  be- 
come feifed  in  poffeffion  for  his  or  their  life,  or  lives,  or 
for  any  greater  eftate,  of  the  whole  or  fo  much  of  the 
real  eftate  of  my  faid  brother  G.  H.  as  lhall  exceed  the 
yearly  value  of  the  eftate  by  this  my  will  limited  in  ufe 
to  him  and  them  by  ioo  I.  by  the  year,  that  then,  and 
from  fuch  time  as  my  faid  fon  G.  F.  FI,  or  any  fon,  or 
fons  of  his,  (hall  fo  inherit  or  take  by  defcent,  gift,  grant 
or  devife,  or  otherwife  become  feifed  in  poffeffion  of  fuch 
or  fo  much  of  the  faid  real  eftate  of  my  faid  brother  G.  H. 
as  aforefaid,  for  the  term  of  his  or  their  natural  life,  or 
lives,  or  of  any  greater  eftate,  all  and  every  the  ufe  and 
ufes,  limitations  and  eftates,  herein-before  created  and 
declared  of  and  concerning  the  faid  manors,  &e.  herein- 
before mentioned  to,  and  for,  or  in  favour  of  my  faid 
fon  G.  F.  H.  or  any  fon  or  fons  of  his,  fo  coming  into 
*  pofleffion  of  fuch  and  fo  much  of  my  faid  brother's  *  p.  ioi, 
eftates  as  aforefaid,  mail  ceafe,  determine  and  be  utterly 
void ;  and  in  fuch  cafe  my  will  and  meaning  is,  that  the 
next  in  remainder,  according  to  the  ufes  of  this  my  will, 
mall  fucceed  to,  and  have  and  enjoy  my  faid  eftate  here- 
by devifed,  as  if  my  fon  G.  F.  H.  or  any  fuch  fon  or  fons 
of  his  was  or  were  refpeclively  deadi  any  thing  herein-be- 
fore contained  to  the  contrary  thereof  in  any  wife  not- 
withflanding." 
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r  T.  H.  (the  devifor)  died  in  1740,  leaving  the  faid  C. 
H.  fince  alfo  dead,  his  widow,  and  G.  F.  H.  his  eldeft 
fon  and  heir  at  law  him  furviving;  whereupon  G.  F.  H. 
entered  upon  the  premiffes  limited  to  him  for  his  life,  ex-? 

.  '  cept  fuch  part  as    was  limited  to  C.  //.and  on  C.  H's 

death  in  1766,  G.  F.  H.  entered  upon  the  refidue,  and 
continued  in  pofTeffion  till  his  death  in  1782.  G.  H. 
(the  devifor's  brother)  who  was  alfo  feifed  in  fee  of  feve- 
ral  manors,,  y^by  his  will  dated  in  1 751,  devifed  the  fame 
to  the  ufe  of  his  nephew  the  faid  G.  F.  H.  for  life,  re- 
mainder to  his  firft  and  other  fons  fucceffively  in  tail 
male,  with  divers  remainders  Over,  and  with  the  reverfion 
tohis  own  right  heirs;  and  died  in  1753,  on  which  his 
nephew  G.  F.  H.  entered  upon  the  premifTes  devifed  to 
him  by  his  uncle's  will,  and  which  exceeded  the  yearly 
value  of  the  eftates  above  limited  to  him  for  life  by  his 
father's  will  by  one  hundred  pounds  and  upwards  by  the 
year,  and  continued  in  pofTeffion  till  1782,  when  he  died 
•  leaving  iifue  of  his  body  the  defendant  his  eideft  fon  and 
heir,  and  the  leffor  of  the  plaintiff  his  fecond  fon;  at  the 

io2b  death  of  G.  H  the  uncle,  G.  F.  H.  had  no  fon.  *  The 
defendant  was  born  in  December  1768,  and  the  lefTor  of 
the  plaintiff  in  1771,  G.  F.  H.  had  alfo  a  fon  named 
G.  B.  H.  who  was  born  on  the  17th  day  of  March  1768, 
and  died  the  10th  day  of  May  following,  .before  the  birth 
of  the  defendant.  T.  H.  (the  fon  of  the  teflator  T.  H. 
named  in  his  will)  died  unmarried  and  without  iffue  on 
the  27th  day  of  February  175 1,  in  the  life-time  of  the 
faid  G.  H.  and  the  devifor  T.  H.  had  no  third  or  other 
fon.  The  ultimate  limitation  in  the  will  of  the  faid 
T.  H.  to  his  right  heirs  was  veiled  in  G.  F.  H.  as  heir 
of  his  father  T.  H.  at  the  time  of  the  death  of  the  faid 
G.  H.  the  uncle.  Upon  the  death  of  the  faid  G.  F.  H. 
the  defendant,  his  eldeft  fon,  took  by  devife,  and  became 
and  was  then  feifed  in  pofTeffion  in  tail  male  of  the  eflate 
.  of  G.  H.  (the  brother  of  the  firft  devifor  T.  H.)  under 
the  will  of  G.  H.  and  which  eflate  of  G.  H,  exceeded 
the  yearly  value  of  the  eflate  devifed  by  the  will  of  T.  H. 
by  one  hundred  pounds  by  the  year,  and  upwards.  Upon 
the  death  of  G.  F.  H.  the  defendant  entered  upon  the 
premiffes  in  queftion,  and  was  then  in  poffeffion  thereof, 
and  never  had  any  iffue  of  his  body. 

No  doubt  feems  to  have  been  entertained  in  this  cafe? 
as  to  the  validity  of  theprovifo  for  (hifting  the  ufes  on  the 

contingency 
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contingency  of  the  acquifition  of  an  eftate  of  the  amount 
fuggefted  in  the  will,  but,  the  main  queftion  agitated 
was,  whether,  as  the  particular  eftate  of  G.  F.  H.  de- 
termined before  he  had  a  fon  capable  of  taking  as  next 
in  remainder  according  to  the  'ufes  of  the  will,  the  fubfe- 
quent  limitations  *  did  not  fail  for  want  of  an  eftate  to  #  p  _0<, 
fupport  them  ?   And  it  was  contended  for  the  defendant,  ■    o* 

that  the  event  which  determined  the  particular  eftate  of 
G.  F.  H.  alio  determined  the  fubfequent  limitations  ex- 
pectant upon  it,  no  perfon  being  then  in  effe  to  take,  and 
that  confequently  the  defendant  was  intitled  as  heir  at  law 
to  the  devifor,  his  grandfather.  The  limitations  to  th>3 
truftees  to  preferve  Contingent  Remainders  could  not,  it 
was  faid,  vary  this  cafe  in  favour  of  the  plaintiffs,  be- 
caufe  their  right  of  entry  was  only  for  a  particular  pur- 
pofe,  namely  to  receive  the  rents  and  profits,  and  to  pay  - 
them  over  to  G.  F.  H.  but  on  the  event  of  the  uncle's 
death,  and  G.  F.  H.'s  fucceeding  to  his  eftate,  his  right 
to  thefe  rents  and  profits  ceafed  by  virtue  of  the  provifoin 
his  father's  will;  that,  if  the  limitation  to  the  truftees 
had  given  them  a  right  of  entry  for  all  purpofes  during  G, 
F.  H.'s  life,  or,  as  in  the  cafe  of  Nicbolls  v.  Sheffield, 
fupra,  a  right  of  entry  for  the  benefit  of  the  perfon  next  in 
remainder,  the  fubfequent  remainders  might  have  been 
fupported :  But  here  the  devife  to  them  was  for  a  particu- 
lar purpofe  only,  which  purpofe  was  at  an  end  before  the 
birth  of  a  fon  of  G.  F.  H. ;  for  the  event  of  G.  F.  H.'s 
fucceeding  to  his  uncle's  eftate  was  to  have  the  fame 
effect,  as  his  death.  That  fuppofing  G.  F.  H.  had  a  fon 
born  before  the  death  of  his  uncle,  fuch  fon  would  have 
been  intitled  to  take  under  the  exprefs.  words  of  the  provifo; 
then  if  fuch  fon  would  have  had  aright  of  entry,  the  truf- 
tees would  have  none;  but  if  they  had  any  right  of  entry 
under  the  provifo  for  the  benefit  of  the  perfon  next  intitled, 
*  fuch  right  was  inconfiftent  with  the  eftate  before  given  ^  p 
to  them  ;  for  the  limitation  to  them  was  only  in  truft  to  *  "** 
receive  the  rents  and  pay  them  to  G.  F.  H.  and  yet  un- 
der the  provifo  G.  F.  H.  was  not  intitled  to  receive  them. 
That  if  G.  F.  H.  had  had  a  fon  before  the  uncle's  death, 
that  fon  was  to  take  by  the  provifo  as  if  the  father  were 
dead ;  but  if  the  truftees  had  a  righti  to  enter,  they  could 
only  have  entered  to  receive  the  rents  and  profits,  and  for 
the  ufe  of  the  father;  either  therefore  the  truftees  could 
not  enter  at  all,  or  if  they  could,  their  right  of  entry  was 

(to 
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(in  the  event  which  happened)  inconfiftent  with  the  truft° 
That  the  court  by  determining  infavour  of  the  heir  atlaw> 
would  not  defeat  the  intention  of  the  teftator  ;  for  that  had 
been  fruftrated  already  by  the  event  of  the  uncle's  furviving 
his  nephew,  and  dying  before  G.  F.  H.  had  a  fon;  but  if  it 
were  even  necefTary  to  decide  contrary  to  the  devifor's  in- 
tention, ftill  as  he  had  not  guarded  againft  this  event, 
which  he  might  have  done  by  a  provifo  fimilar  to  that  in 
the  cafe  of  Nicholh  and  Sheffield-,  the  heir  at  law  had  a 
right  to  take  advantage  of  that  defect.  Sed  per  KenyonC 
J  :  This  is  one  of  thofe  cafes  on  which  it  is  impoffible  to 
•raffe  any  doubt.  The  general  outline  of  the  will,  ftripped 
of  technical  terms,  is  this;  the  devifor  who  was  a  younger 
brother  left  his  eftate  to  his  eldeft  fon  for  life,  remainder 
to  truftees  to  preferve  contingent  remainders,  remainder 
to  his  firfr.  and  other  fons  in  tail,  with  a  provifo,  that,  if 
the  larger  eftate  mould  defcend  from  the  elder  branch  of 
the  family  tohis  eldeft  fon,  his  own  eftate  fhould  go  to  the 
P.  10 v  younger  *  branch  of  his  family:  that  event  did  happen, 
the  uncle's  eftate  defcended  to  the  devifor's  eldeft  fon.  The 
argument  now  ufed  (his  lordfhip  faid)  is,  that  notwith- 
ftanding  fuch  may  have  been  the  devifor's  intention,  he 
had  not  ufed  proper  limitations  to  give  effect  to  it;  and  the 
objection  is  that,  the  particular  eftate  having  been  deter- 
mined before  the  contingent  limitations  could  take  effect:, 
thefe  limitations  were  defeated,  but  that  objection  de- 
pended upon  the  not  giving  eifecT:  to  one  of  the  moft  im- 
portant limitations  in  the  will,  namely  that  to  the  truftees 
to  preferve  contingent  remainders,  during  the  life  of  G. 
F.  H.  Thefe  are  the  common  words  inferted  in  every 
limitation  of  this  kind  j  and  there  is  nothing  in  this  will  to 
induce  us  to  imagine'  that  the  devifor  intended  that  the 
eftate  limited  to  the  truftees  fhould  not  continue  during 
the  whole  natural  life  of  his  eldeft  fon  5  unlefs  therefore 
the  defendant  can  obliterate  thefe  words  from  the  will,  or 
ftiew  that  they  cannot  have  any  effect,  there  is  an  end  of 
his  claim  ;  but  moft  unqueftionably  their  eftate  did  con- 
tinue during  the  eldeft  fon's  life. "  It  is  not  neceftary  here 
to  decide  who  was  intitled  to  the  rents  and  profits  after  G. 

F.  jf{.  fucceeding  to  his  uncle's  eftate  and  before  he  had 
afon  born :  it  is  fufHckntfor  the  determination  of  thiscafe 
'that  the  truftees  had  a  right  of    entry  during  the  whole  of 

G.  F.  H.'s  life,  and  were  to  receive  the  rents  and  profits 
for  the  fame  ouroofe.  And  Buller  and  Grofe  Juftices  were 
;     '      '  ■       ■      ■ "  '■   ■  of 
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of  the  fame  opinion,  AJhhurJi  being  abfent. 

It  is  obfervabje  that  in  cafes  of  this  nature  the  words 
"  the  next  perfon  in  remainder"  to  whom  the  eftate  *  of  *-'  I  GO. 
which  the  ufe  ceafes  is  limited,  are  conftrued  as  denoting 
the  perfon  on  whom  that  eftate  would  devolve  by  defcent 
or  otherwife,  on  the  death  of  the  perfon  then  feifed  or  pof- 
feffed  thereof,  and  not  the  perfon  defcribed  in  the  inftru- 
ittsnt  to  take  as  next  in  remainder  by  purchafe. 

This  was  determined  in  the  above  mentioned  cafe  of 
Nicholls  againft  Sheffield?  the  fecond  queftion  in  which  was, 
whether  R  the  brother  or  the  fon  of  H.  the  then  tenant, 
was  intitledto  the  eftate,  the  ufe  of  which  fhifted?  And 
the  Mafter  of  the  Rolls  was  cleanly  of  opinion,  that,  in 
the  event  which  had  happened,  the  fon  of  H.  who  was 
next  in  defcent,  and  not  R.  the  brother,  who  was  next  in 
the  limitation,  to  take  by  way  of  remainder,  was  intitled 
tto  an  eftate  tail  in  poffeffion,  in  the  premiffes,  devifed  by 
B's  will,  fubjecl:  to  the  charges;  for  the  claufe  only  de- 
feated the  eftate  of  the  perfon  coming  into  pofleflion  of  fo 
much  of  B's  eftate  as  was  mentioned  in  the  will,  and 
could  not  defeat  the  ell  ate  of  any  one  of  his  (/"/'s)  fons  not 
fo  coming  into  pofiefFion. 

The  reader  will  no  doubt  have  obferved,  that  in  the 
preceding  cafes  of  Nicholls  and  Sheffield?  and  Heneage  and 
Heneage?  the  events  upon  which  the  eftates  were  to  fhift, 
were  not  confined  to  any  particular  period  of  time,  as  a 
life  in  being  or  twenty-one  years  after,  as  in  the  cafe  of 
Loyd  and  Carew?  and  other  cafes  before  mentioned.  This 
cireumftance  would  have  rendered  thefe  ufes  void,  had 
there  not  been  cireumftance  in  the  nature  of  thofe  *  cafes,  *  P,  io7. 
that  rendered  the  effect  of  the  proyifoes  capable  of  being 
barred  or  deftroyed  within  or  at  the  end  of  twenty-one 
years  after  the  expiration  of  the  firftlife;  for  the  incon- 
venience of  perpetuities,  is  the  reafon  for  confining  exe- 
cutory limitations  and  future  ufes,  to  thofe  bounds;  and 
limitations  of  the  prefent  fort  are  of  that  kind,  and  equally 
tend  to  create  perpetuities,  and  are  therefore  equally  to  be 
guarded  againft  and  reflrained  within  the  very  fame  limits. 
But  the  effect  of  any  limitation  or  provifo  in  refpecf.  to 
creating  a  perpetuity  c&afeth,  where  fuch  limitation  or 
provifo  is  madefubjecl  to  the  power  of  the  perfon  on  whofe 
eftate  it  is  to  operate ;  and  the  moment  it  becomes  capable 
of  being  barred  or  deftroyed  by  him,  it  can  no  longer  be 
faid  to  tend  to  a  perpetuity,    any  more  than  an  eftate  tail 

with 
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with  remainder  over  does,  which  eftate  and  the  remain- 
ders over  are  capable  of  being  barred  by  the  tenant  in 
tail. 

But  it  is  eftablifhed  beyond  difpute  at  this  dav,  that  all 
collateral  and  conditional  limitations,  and  provifoes  an- 
nexed to  an  eftate  tail,  may  be  barred  by  a  common  reco- 
very of  tenant  in  tail,  fuffered  before  the  con;  ■  m<  '  nt 
happens,  in  which  the  provifo  or  conditional  lirai  is 

to  take  effect.  Now  the  fons  in  the  above  cafes  take  eitates 
tail  in  the  lands  to  which  the  above  provifoes  are  annexed, 
therefore  a  recovery  fuffered  by  any  fon,  then  tenant  in 
tail  in  poffeffion  of  thefe  lands,  before  the  accefs  of  the 
eftate  hVf  limited,  would  bar  and  deftroy  the  effect  of  the 
provifoes,   and  prevent  *  the  eftates  from  going  from  the 

:  1  .  I  Co.  then  poffefTor  to  the  next  in  remainder,  when  fuch  accef- 
fion  afterwards  happens.  And  any  fuch  fon  mightfuffera 
recovery  immediately  after  his  attaining  twenty-one  years 
of  age,  and  even  the  -youngeft  fon,  fuppofing  the  firft 
taker  in  fuch  cafe  to  be  twenty,  muft  attain  that  sge  with- 
in twenty-one  years  after  the  death  of  his  father,  whofe 
life  was  in  being  at  the  time  when  the  will  takes  effect. 
Confequently,  the  effect  of  the  provifo  in  thefe  cafes  could 
not  continue  any  longer  fo  in  force  as  to  be  incapable  of 
being  barred,  beyond  the  period  of  a' life  in  being,  and 
twenty-one  years  after  :  becaufe  within  that  period  it  muft 
be  in  the  power  of  fome  perfon  in  poffeffion  to  bar  the 
conditional  limitations  over,  and  though  he  fhould  not 
ufe  this  power,  ftill  as  he  poffeffes  it,  the  limitation, 
which  is  fubjedt  to  it,  is,  thenceforth  no  more  a  perpetuity, 
than  a  remainder  after  an  eftate  tail  is,  when  the  tenant  in 
tail  does  not  act  fo  as  to  bar  it.  And  therefore  fuch  pro- 
vifo, fo  long  as  it  continues  in  force,  unbarred  by  a  re- 
covery of  any  tenant  in  tail,  may  operate  toties  quoties^ 
that  is,  upon  every  fuch  union  of  the  eftate  in  any  perfons 
expreffed  in  the  provifoes- 

,  Another  purpofe  to  which  fhifting  or  fecondary  ufes, 
taking  effect  by  way  of  ceffer  may  be  applied,  is,  to  fe- 
cure  the  purchafer  of  an  eftate  againft  interruption  in 
the  enjoyment  of  it,  or  to  indemnify  him  from  lofs 
thereby. 

And  in  fuch  cafe  it  feems,    the  benefit  of  the  condition 

P.  ICO.  or  fhifting  ufe  will  not  pafs  to  the  aflignee  of  *  the  pro- 
tected  eftate,  fo  as  to  enable  him  to  take  advantage  of, 
it  by  entry. 

The 


OF    EXECUTORY    DEVISES.    . 

The  cafe  of  the  earl  of  Kent  verfus  Seward  and  Scott, 
Cro.   Car.  358,  fumifhes  an  inftance  of  this  fort,  , 

There  F.  B.  feifed  in  fee  of  the  manor  of  K.  in  the 
county  of  N.  and  of  the  manor  of  A.  by  fine,  41  EI'vl, 
conveyed  the  faid  two  manors  to  G.  earl  of  S.  and  his 
wife,  to  the  ufes  following,  viz.  of  the  manor  of  K.  to 
the  ufe  of  them,  their  heirs  and  affigns,  and  of  the  manor 
of  A  to  the  ufe  of  the  wife  of  J.  B.  for  her  life,  and 
after  to  the  ufe  of  the  heirs  of  F.  B.  until  '/.  his  wife 
fhould  evi£t  and  expel  the  faid  earl  and  countefs,  their 
heirs  or  affigns,  their  farmers,  tenants,  or  leilees,  of  or 
from  the  manor  of  K.  or  any  parcel  thereof,  and,  after 
fuch  eviction,  then  to  the  ufe  of  the  faid  earl  and  his  wife, 
their  heirs  and  affigns,  until  they  fhould  be  fatisfled  with 
the  profits  for  their  lofs.  F.  B.  by  fine,  conveyed  the 
manor  of  A.  to  R.  to  the  ufe  of  him  his  heirs  and  affigns. 
The  earl  of  S.  afterwards  by  fine  conveyed  the  manor  of 
K.  to  the  ufe  of  the  eai  1  of  K.  and  his  wife,  and  their 
heirs;  then  R.  devifed  the  manor  of  A.  to  F.  W.  and  to 
others  for  a  thoufand  years,  and  afterwards  died  feifed  of  the 
faid  manor  of  A.  Then  F.  B.  died,  after  whofe  death, 
his  wife,  the  faid  J.  evicted  from  the  earl  of  K.  in  dower, 
parcel  of  the  manor  of  K*  and  entered.  Upon  which  the 
earl  of  K.  entered  into  the  manor  of  A.  upon  the  affignees 
of  the  faid  term,  who  re-entered.  Whereupon  the  earl  of 
K.  broughtan  action  of  trefpafs,  and  whether  his  entry 
was  lawful  *  was  the  queftion  ?  And  after  feveral  argu-  *  P.  I  io» 
ments,  it  was  adjudged  for  the  defendants,  that  the  entry 
of  the. earl  was  not  lawful.  And  the  main  queftion  was, 
whether  the  limitation  of  the  manor  of  A.  being  to  the 
ufe  of  the  wife  of  F.  B.  for  her  life,  and  afterwards  to 
the  ufe  of  the  right  heirs  of  F.  B.  until  his  wife  fhould 
evicl  the  earl  of  S.  and  his  wife,  their  heirs  and  affigns, 
their  farmers  or  tenants,  of  or  from  the  manor  of  K.  or 
any  part  thereof,  and  then  to  the  ufe  of  the  faid  earl  of  S. 
and  his  wife,  their  heirs  and  affigns,  (and  he  by  fine  cqn- 
veying  the  manor  of  K.  to  the  earl  of  K.  and  his  heirs  and 
affigns)  the  earl  of  K.  as  affignee,  fhould  take  the  benefit 
thereof?  And  on  this  point  all  thejuftices  unanimoufly 
refolved,  that  he,  as  affignee,  might  not  enter,"  but  that 
the  ufe  upon  the  eviction,  ought  firft  to  veft  in  the  earl  of 
S.  and  his  heirs;  and  that  this  conveyance  before  the  evic- 
tion, could  not  give  unto -him  title  of  entry  as  affignee; 
for  the  words  u heirs  and  affigns"    were  to  be  taken  as 

words 
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words  of  limitation,  viz.  that  the  earl  of  S.  by  his  entry 
fhould  have  it  by  limitation,  to  him,  his  heirs  and  affigns; 
and  fhould  not  firft.  veft  in  the  afiignee  as  purchafor ;  and  it 
was  notfuchanintereft  as  was  aflignable  over  before  evic- 
tion. And  the  power  of  entry  was  not  transferred  with  the 
manor  of  AT.     Sed  vid.  context  fupra  194,   195. 

But  whether  the  manor  of  K.  and  the  conveyance  of 
the  manor  of  A.  had  dcftroyed  the  privity  of  entry  after 
eviilion  (the  eftate  being  transferred  to  another  before  the 
eviction)  they  did  not  deliver  any  opinion,  nor  agreed. 

r.  ill.  *  Having  in  this  note  ftated  fuch  cafes,  as  have  occurred 
to  me  upon  executory  limitations  and  future  ufes,  limited 
within  periods  which  have  been  held  fufficiently  proximate, 
not  to  be  open  to  the  objection  of  tending  to  perpetuities, 
and  therefore  allowed,  i  (hall  direct  the  Reader's  attention 
to  the  cafes  which  I  have  met  with,  in  which  fuch  execu- 
tory limitations  and  future  ufes  have  been  deemed  invalid, 
as  tending  to  a  perpetuity;  after  which  I  fliall  endeavour 
to  fhew,  from  a  comparifon  of  the  cafes  of  both  defcrip- 
tions,  that  although  no  cafe  has  yet  in  exprefs  terms  defi- 
ned the  exa£f.  period  beyond  which  fuch  limitations  are 
inadmiflible,  yet  the  refult  of  all  the  cafes  is,  that  it  mufr. 
not  exceed  a  life  in  being,  and  twenty-one  years  and  a 
few  months  after. 

It  has  been  fhewn  by  Mr.  Fearne,  from  the  cafe  of 
Adains  and  Savage^  2  Salkeld  679,  which  is  cited  in  the 
laft  edition  of  the  EfTay  on  Contingent  Remainders,  pages 
50,  428,  that  a  future  ufe  to  commence  after  limitation 
of  a  term  to  the  grantor  for  ninety-nine  years,  remainder 
to  truftees  for  twenty-five  years,  is  void.  And  in  the  cafe 
of  Davis  and  Speedy  cited  alfo  in  the  fame  EfTay,  pages 
63,  428,  it  is  held,  that  a  future  ufe,  to  arife  after  the 
death  of  one  without  iffue,  is  alfo  void;  and  the  Reader 
will  find  a  fimilar  decifion  on  a  remainder  depending  upon 
a  general  failure  of  ifTue,  in  Ho/croft's  cafe.  Moore  Rep. 
487.  In  that  cafe  the  conufees  in  a  fine  rendered  the  • 
eftate  to  the  conufor  for  eighty  years  then  next  following, 
if  the  conufor  fo  long  lived,  and,  immediately  after  his 

r.  112.  deceafe,  *  to  the  firft  begotten  fon  of  the  conufor,  which 
afterwards  he  fhould  beget,  and  the  heirs  male  of  his 
body,  and  fo  fucceffively  to  the  fecond  and  third  fons,  the 
remainder  to  H.  and  his  heirs.  The  conufor  had  not 
any  fon  afterwards.  And  the  queftion  on  this  part  of  the 
cafe  was,  when  the  render  was  to  J.  for  eighty  years,  if 

he 
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he  (o  long  lived,  and  after  his  deceafe  to  his  fit  ft  fon,  &c. 
with  remainder  to  H.  in  whom  the  freehold  refted  during 
the  life  of  the  conufor,  or  whether  the  remainders  were 
void  for  want  of  a  particular  eftate  to  fupport  them  ? 
And  it  was  agreed  by  the  Judges,  that  the  remainders 
were  void,  becaufe  the  eftate  of  freehold,  during  the  life 
of  the  conufor,  did  not  pafs  by  the  render  out  of  the 
conufees,  but  the  inheritance  compleat  remained  in  the 
conufees.;  the  confequence  of  which  was  that  the  re- 
mainder to  H.  if  it  took  effect,  would  be  a  remainder  to 
commence  after  failure  of  iffue  of  the  conufor. 

I  have  not  been  able,  in  the  courfe  of  my  refearches, 
to  find  any  other  cafes  on  fhifting  and  fecondary  ufes  and 
trufts  applicable  to  the  prefent  point  in  difcuffion;  but  if 
we  may  be  at  liberty,  and  which,  for  the  reafons  I  have 
fuggefted,  it  appears  to  me  there  can  be  no  doubt,  we 
are  to  reafon  from  cafes  of  devifes  to  thofe  of  fhifting 
and  fecondary  ufes  and  trufts,  the  cafe  of  Lade  and 
Holfard,  fupra  83  in  note,  appears  to  me  to  furnifh  a 
decifive  ground  for  concluding,  that  a  fecondary  fhifting 
ufe  or  fpringing  truft  cannot  be  limited  to  take  effect  at 
any  more  diftant  perfod  than  twenty-one  years  and  a  few 
♦months  after  a  life  in  being;  becaufe  the  extending  it  *  P.  1*3* 
to  any  more  remote  time,  takes  away  the  power  of 
alienation  for  a  longer  period  than  the  law  allows. 

The  policy  of  the  law,  where  a  man  dies  leaving  an 
infant  fon,  reftrains  alienation,  until  fuch  infant  attains 
twenty-one,  and  as  fuch  infant  may  not  be  born  until 
nine  or  ten  months,  or  perhaps  a  further  period,  after 
the  death  of  its  father,  the  power  of  alienation  is  of 
courfe  fufpended  during  that  period ;  and  as  the  law 
impofes  fuch  fufpenfion  of  the  power  of  alienation  on  the 
infant,  fo  it  will  permit  fuch  fufpenfe  by  the  owner  for  a 
like  period;  for  whether  it  arifes  from  the  act  of  the  law 
or  of  the  party,  the  effect  will  be  the  fame  in  relation  to 
the  intereft  of  the  public  in  property,  which  is  what  is 
confulted  in  the  doctrine  of  perpetuities.  To  this  extent 
the  law  goes,  and  here  it  ftops  ;  therefore  every  limita- 
tion which,  in  its  effect,  ties  up  property  beyond  that 
'  period,  tends  to  a  perpetuity;  becaufe  it  takes  away  the 
power  of  alienation  for  a  longer  time  than  the  law 
admits.  This  feems  to  be  the  true  ground  of  the  deci- 
fion  in  the  cafe  of  Lade  and  Holford.  It  is  true  that  the 
adjudication,  in  that  cafe,  as  applied  to  the  facts  of  the 

cafe, 
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cafe,  determines  only  that  the  taking  away  the  power  of 
alienation  for  a  period  of  five  years  longer  than  the 
policy  of  the  law  allows,  tends  to  a,perpetuity.  But  it 
feems  to  me  it  is  not  the  period  during  which  the  fuf- 
penfion  continues,  but  the  fufpenfion  itfeif  of  the  power 
of  alienation,  longer  than  the  policy  of  the  law   admits, 

*  P.    2  14.  *  which  gives   the  limitation  the  character  of  tending  to 

a  perpetuity,  and  that  the  major  or  minus  is  perfectly  im- 
material. For  there  feems  to  me  no  criterion  from 
whence  we  can  judge,  that  this  or  that  limitation  tends 
to  a  perpetuity,  but  the  fufpenfion  of  the  power  of  alien- 
ation longer  than  the  law  admits.  A  limitation  may  have 
a  greater,  or  a  lefs  tendency  to  a  perpetuity,  in  "propor- 
tion as  it  ties  up  the  alienation  of  property  for  a  greater  or 
lefs  period  of  time;  but  the  point  at  which  the  tendency  to  a 
perpetuity  begins,  is  thai  of  the  fufpenfion  of  the  power  of 
alienation  for  a  longer  period  than  the  law  admits  ;  for  if 
we  fpeak  of  a  perpetuity  in  any  other  relation,  except 
that  which  it  bears  to  the  alienation  of  property,  we  have 
no  ftandard  from  whence  to  afcertain  its  convenience  or 
inconvenience.  The  cafe  of  Lade  and  Holford  has 
decided,  that  the  limitation  there  was  bad,  becaufe  it 
reitrained  the  alienation  of  property ;  the  fadr.  was  it 
retrained  it  for  five  years,  but  had  the  reftriiStion  been 
only  {of  one  year  or  one  month  beyond  the  limits  of  a 
life  in  being,  and  an  unborn  child  attaining,  twenty-one 
years,  it  would,  I  conceive,  have  reftrained'  the  aliena- 
tion of  property  for  a  longer  period  than  the  law  admits. 
If  we  fpeak  of  a  perpetuity  as  a  meafure  of  time,  five 
years,  or  fifty  years  cannot  be  faid  to  have  any  tendency 
to  a  perpetuity;  but  if  we  fpeak  of  it  in  relation  to  the 
power  the  law  gives  to  alienate  property,  the  fufpending 
that  power  five  days  beyond  the  period  allowed,  appears 
to  me  fufficient  to  give  a  limitation  the  character  of  tend- 
ing to  a  perpetuity;  and  as  Lord  Nottingham  emphatically 
fays,  in  the  Duke  of  Norfolk's  cafe,  it  it  tends  to  a  per- 

*  P.    2  !  c»  petuitv,  *  there  needs  no  more  to  be  faid,  for  the  law 

has  (o  long  laboured  againft  perpetuities,  that  it  is  an  un- 
deniable reafon  againft  any  fettlement,  if  it  can  be  found 
to  tend  to  a  perpetuity. 

The  cafe  of  Phipps  verfus  Kelynge,  ftated  fupra  83. 
{note  a)  furnifb.es  a  further' illuftration  of  the  bounds  and 
limits  of  fuch  executory  difpofitions^  and  appears  to  me 
to  confirm  the  principle  I  have  fuggefted. 

of 


*  Of  executory  EJiates  limited  upon  a  failure   *  P.  116. 
of  Heirs  or  IJfue. 


WHEREVER  an  executory  devife  is  (  322  ) 
limited  to  take  eftedt,  after  a  dying 
without  heirs  or  without  iffue,  fubjecl:  to  no  other 
reftridtion,  the  limitation  is  void  ;  for  the  policy 
of  our  law  will  not  fuffer  property  to  be  tied  up, 
and  rendered  unalienable  in  expectation  of  fuch 
remote  contingencies. 

As   where   lands    are  devifed   to  A.    and   his  3  Leon. in, 
heirs,  and   if  A.   die  without  heir  then  to  B.  this 
limitation  to  B.  is  abfolutely  void. — So  where  A.  3  Atk.  617. 
devifed  to  J.  B.  and  his  heirs  for  ever,  and  if  J.  §£j£  f 
B.  mould  die  without  any  heir,  then  he  devifed 
the   eftate  to  C. ;  this  limitation    to  C.   was  held 
void,  becaufe  too  remote. 

Again,  where  A.  having  upon  the  marriage  of  Moore  v. 
his    fon   B.  fettled  lands   upon  B.    for   life,  re-  Parker,  Ld. 
mainder  to  the  fons  of  that  marriage  fucceffively  4  MoV^. 
in  tail-male,  reverfion  to  A.  in  fee.     A   after- skinner  558. 
wards  reciting  the  fettlement,  devifed  to -the  fons 
of  B.  SsjV.   according  to   the    fettlement,  and  if 
B.  mould  die  without  iffue>  he  *  charged  the  land    *  p.   1  j* 
with  4000A  and  gave  B.  a   power  of  making  a 
jointure  upon  any  fecond  wife,  and  then  devifed    (  323  ) 
to   the    iflues  of  B.    by   any  other  wife   in  tail- 
male,  and  in  cafe  of  failure   of  ijjue  male  of  B. 
he  devifed  the  lands  to  his  own  grandchildren 
by  his  daughter  P.  in  fee.     After  A.'s  death,  B. 
fuffered   a  common  recovery  and   died  without 
any    iffue   male.      The    queflion   was,    whether 
thofe  claiming  under  the  recovery,  or  the  grand- 
children of  the  teftatOr,  had  the  better  title  ? 

Now   it  is  obvious  this  q.ueftion  depended  on 
two  points  ;  firft,  whether  B.  took  an  eftate- tail 

by 
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by  the  will?  Secondly,  if  he  did  not,  then 
whether  the  limitation  over  to  the  grandchildren 
after  failure  of  iffue  of  B.  was  good  ?  As  to 
the  hrft  point,  the  court  agreed  that  it  was  im- 
poffible  to  make  it  an  eftate-tail  in  B.  for  nothing 
videfupra.  was  given  him  by  the  devife  ;  and  that  here  be- 
?•  5.S-  ing  two  feveral  diftinct.  conveyances  the   fettle- 

ment  and  the  will,  the  devife  to  the  iffue,  &c.  in 
the  will  could  not  be  tacked  to  the  eftate  for 
life  given  to  B.  by  the  fettlement,  and  therefore 
he  had  only  the  eftate  given  him  by  the  fettle- 
ment. And  though  it  was  contended  that  he 
took  an  eftate-tail  by  implication  by  the  words  in 
cafe  of  failure  of  iffue  male  of  B.  yet  this  was 
denied,  as  no  particular  eftate  was  given  him  by 
*  P.  11 8- the  will  as  *  a  ground  for  implication  to  work 
upon  ;  and  fo  he  took  nothing  by  the  will.  As 
to  the  fecond  point,  that  again  muft  have  de- 
(  324  )    pended  on  the  validity  of  the  limitation  to   the 

SfrfthJde  *^"ue  ma^e  °^  B>  by  any  fecond  wife;  for  if  that 
obfervations  were  good,  then  the  fubfeqyent  limitation  to  the 
on  the  cafe  of  grandchildren  might  alfo  be  good,  as  being  to 

Goodman  •»•        ©  ,  o  p  *  o 

Goodnght.  take  effect,  either  upon  the  death  of  B..  if  he  died 
without  having  any  iifue-male  by  a  fecond  wife, 
or  if  he  mould  have  any,  then  as  a  remainder 
depending  upon  the  eftate-tail  given  to  fuch 
iffue.  Now  this  limitation  to  the  iffue-male  by 
anv  fecond  wife,  we  are  to  obferve,  might  be 
confidered  as  a  devife  of  the  teftator's  reverfion 
expectant  on  the  failure  of  iffue-male  of  B.  by 
his  iirft  wife ;  for  fuch  iifue-male  took  eftates  in 
tail-male  under  the  fettlement,  and  the  reverfion 
expectant  thereon  was  limited  to  the  teftator  by 
that  fettlement :  and  fubfifting  vefted  reverfions 
or  remainders,  though  they  wait  for  a  future 
poflfeflion,  are  prefent  fixed  interefts,  and 
capable  of  being  difpofed  of  and  devifed  as  I 
fuch, 

But  ! 
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But  here  the  devife  of  this  reverfion  to  the 
iffue-male  of  B.  by  any  other  wife,  could  not  be 
a  prefent  difpofition,  becaufe  it  was  to  perfons 
not  yet  in  ejje.  And  Holt  Ch.  J.  feemed  to  quef- 
tion  whether  this  immediate  devife  was  *  good  *  P.  119* 
to  fuch  iffue  not  being  in  ejfe.  He  faid,  a  devife 
to  an  infant  in  ventre  fa  mere  is  good  as  a  future  vide  infra, 
devife,  but  not  if  it  be  devifed  in  prafentt ;  and 
that  here,  if  this  was  a  void  devife,  the  devife 
over  to  the  grandchildren  muft  be  void  alfo  ;  for  (  325  ) 
it  could  not  be  good  as  a  contingent  remainder, 
becaufe  there  was  no  particular  eftate  to  fupport 
it.  And  that  as  an  executory  devife  it  muft  be 
void,  becaufe  it  was  to  take  effect  upon  the 
death  of  B.  without  iffue-male.  However,  I 
don't  find  any  decifive  opinion  delivered  re- vide  infra, 
fpecting  the  validity  of  this  limitation  to  the 
iffue-male  of  B.  by  a  fecond  wife.  For  in  Lord 
Raymond  and  in  Skinner  the  cafe  adjournatur,  and 
in  Mod.  it  is  faid,  judgment  was  given,  that  it 
I  was  not  an  eftate-tail ;  fo  that  no  refolution  at 
all  appears  upon  the  fecond  point. 

So  where  A:  having  the  reverfion  in  fee  of 
lands,  (which  upon  the  marriage  of  his  fon  B. 
he  had  fettled  on  himfelf  for  life,  remainder  to 
1 !  B.  for  99  years,  if  he  mould  fo  long  live,  re-  Caf.  Temp. 
I    mainder  to  truftees  and  their  heirs  during  the  J^J*  LMef- 
s    life  of  B.  remainder  to  the  firft  and  other  fons  of  borough  *.-  -.  ' 
n    B.   fucceflively  in   tail-mail,    remainder   to-  the Fox> 
I    heirs-male  of  the  body  of  B.  reverfion  to  A.  in 
1    fee,)  devifed   ail  the   lands  mentioned  or  con- 
ii    tained  in  that  fettlement,  on  failure  of  iffue  of  the 
if    body  of  B.,  and  for  want  of  heirs-male  *  of  bis    *  P.  12c 
0!    own  body,  to  his  daughter  F.   and  the  heirs  of 
te  j  her  body  ;  and  it  was  adjudged  by  the  Houfe  of 
Lords  that  this  will  did  not  give  an  eflate-tail  by 
implication  td'B.,  and  therefore  the  devife  to  /. 
Vol.  If.  G  was 
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was  executory  and  void,  as  being  on  too  remote 
a  contingency. 

(  3^6  )  For  we  are  to  obferve  in  this  cafe,  that  the 
limitation  to  the  daughter  was  future,  to  arife 
after  the  failure  of  iflue  of  the  body  of  B.  and 
of  heirs-male  of  the  body  of  A.  Now,  there 
was  no  fubfifting  eftate  extending  to  the  iflue  of 
vid.  waiter  the  body  of  B.  (generally)  the  fettlement  being 
Milfa',  3.  confined  to  his  firft  and  othtr  fons  and  their  ijfue- 
inale ;  nor  indeed  was  there  any  eftate-tail  in  A. 
himfelf,  to  extend  to  the  heirs-male  of  his  own 
body,  therefore  the  eftate  devifed  by  A.  could 
not  be  coniidered  as  the  devife  of  a  reverfion 
depending  or  expectant  on  fuch  preceding  ef- 
tates. 

And  though  it  mould  be  granted,  that  as  A. 
had  but  one  Jon,  and  there  was  a  limitation  by 
the  fettlement  to  the  firft  and  other  fons  of  fuch 
fon  in  tail  male,  the  devife  for  want  of  heirs-male 
of  his  (A.'s)  own  body,  might  have  been  con- 
ftrued  as  a  devife  of  the  reverfion  expectant  on 

*  P.  121. tne  failure  of  fons  of  his  *  faid  ion  and  heirs- 
male  of  their  bodies  ;  yet  as  there  was  no  pre- 
exifting  eftate  extending  to  iffue-female  of  the- 
.  body  of  B.,  it  was  impoflible  to  confider  the 
devife  on  failure  of  iflue  (generally)  of  the  body 
of  B.  as  the  devife  of  a  reverfion  expectant  on 
failure  of  fuch  iflue  ;  there  being  no  preceding 
eftate  extending  to  that  period;  confequently, 
unlefs  fuch  a  preceding  eftate  was  raifed  by  im- 

/  027  )  plication,  which  we  fee-  was  not  admitted,  the 
devife  to  F.  was  not  the  devife  of  a  reverfion, 
but  was  an  executory  limitation  unfupported  by 
any  preceding  eftate;  and  being  not  to  take 
„effe&  till  after  a  general  failure  of  iflue,  was 
therefore  too  remote  (#). 

(a)  So  upon  a  cafe  fent  to  the  court  of  King's  Bench, 
put  of  the  Court  of  Chancery,  where  H.  by  will  dated 

5th 
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5th  OSlober  1759,  devifed  to  his  fon  R.  H.  an  annuity  of 
50/.  for  his  life,  to  be  ifTuing  out  of  his  real  eftates,  and 
fubjecl:  thereto,  he  devifed  his   copyhold  eftates,  (which 
he  had  previoufly  furrendered  to  the  ufe  of  his  will,)  and 
alfo  his  freehold    eftates   fituated    at  o\  and   H.  in  the 
county  of  G.  unto  truftees  and  their  heirs,  to  the  ufe  of 
his  grandaughter    B.  N.   H.    without    impeachment  of 
wafte,  remainder  to  truftees,  to  preferve  contingent  re- 
mainders, remainder  to  her  firft  and  other  fons  feverally 
and  fucceffrVely,  in  tail  male,  remainder  to  her  daughters 
as  tenants  in  common  in  tail  general,  *  remainder  unto    *  P«  122. 
or   for  the    ufe  of  fuch  perfon  or  perfons,  and  for  fuch 
eftate  or  eftates,  as  he  by  any  deed  or  inftrument  to  be 
executed  by  him,  and  attefted  by  two  or  more  credible 
witnefles,  (hould  direct,  limit  or  appoint.     The  devifor 
H.  by  a  deed  poll,  dated  the  6th  of  Ottoher 1759,  under 
his  hand  and  feal,  and  executed   and  attefted,  as   in  his 
will    mentioned,   reciting  his  will,  in   purfuance   of  the 
power  thereby  referved  to  him,  limited  and  appointed  his 
freehold  and  copyhold  eftates  "  after  the  death  of  his  gran- 
daughter B.  N.  H.  and  failure  of  her  iffue"  unto  and  to 
the  ufe  of  the  firft  and  other   fons  of  his  fon   R.  H.  by 
any  woman  he  might  thereafter  marry,  (fave  and  except 
as    therein  mentioned)  feverally  and  fuccefllvely  in  tail 
male,  with  remainder  to  the  daughters  of  R.  H.  by  fuch 
woman,  as  tenants'  in  common  in  tail,  with  remainder  in 
default  of  fuch  iffue,  to  the  ufe  of  the  right  heirs  of  the 
■^furvivor  of  his  faid  truftees,  his  heirs  and  afligns  for  ever. 
■  The  devifor  died  leaving  R.  H.  his  fon  and  heir  at  law, 
and  B.  N.  H.  and  all  his  truftees,  him  furviving.     B.  N. 
H.  died  in  the  life-time   of  her   father  R.  H.  without 
leaving  any  iffue;  all  the  truftees  except   G.  S.  died  in 
the  life-time  of  R.  H.     Then  R.  H.  died  without  iffue, 
leaving  at  the  time  of  his  death  G.  S.  then  living,  who 
thereupon  became  the  furvivor  of  the   truftees,  I  to  the 
right  heirs  of  the  furvivor  of  whom,    and  his  heirs  and 
afligns  the  teftator's  eftates  were  limited  and  appointed  by  * 
the  inftrument   of   the    fixth   OSiober   IJS9-     And  two 
queftions  arofe,   ift.  whether  the  two  inftruments  above 
ftated,    were  at   the  time  of  the   death   of   the  devifor 
*  fufficient  to  pafs  any  eftate  or  intereft,  in  the  freehold    *  P.    I  23. 
or  copyhold  premiffes,  or  either  of  them  not  given  by 
the  firft  inftrument  ?     idly.    Whether  upon  the  death   of 
R.  H.  any  and  what  eftate,  or  intereft  in  the  freehold  and 
G  2  copyhold 
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Vid.  1  Saund. 

145-9- 

Wade  -v. 

Beale. 

3.  Mod.  Entr. 

334,  and 

cafes  there 

cited. 

lo  Rep.  107. 

3  Cro.  323. 

Vide  fupra, 

p.  %%(). 

Weale  and 

Lower. 


*  But  if  in  this  cafe  B.  had  by  the  fettlement 
been  tenant  in  tail  general,  the  remainder  to  A. 
in  tail-male,  with  reverfion  to  him  in  fee,  then  I 
apprehend  the  above  devife  to  his  daughter  F. 
would  have  been  a  good  immediate  devife  of,  or 
rather  out  of,  his  own  reverfion  in  fee. — For  a 
grant  of  the  reverfion  when  it  mail  happen  after 
the  death  of  tenant  for  life,  it  feems,  is  con- 
ftrued  a  good  grant  of  the  prefent  reverfion, 
notwithstanding  the  words  feem  to  be  otherwife, 
and  found  futurely.  So  in  a  cafe  above  cited, 
where  A.  made  a  feoffment  to  the  ufe  of  himfelf 
for  life,  and  after  the  death  of  A.  andM.  his  wife, 
to  the  ufe  of  J3.,  &c. ;  it  appearing  that  M.  by 
a  former  deed  had  an  eftate  for  life  ;  Hale  Ch.  J. 


copyhold  premiffes,  or  either  of  them,  patted  by  virtue  of 
the  faid  two  inftruments  to  the  faid  G.  S.  or  will  at  his 
death  pafs  to  fuch  perfon  as  fhall  then  be  his  right  heir  ? 
And  it  was  held  that  this  inftrument  of  the  6th  of  Ottober 
was  a  deed  and  not  a  will,  and  that  being  a  deed,  there 
was  no  cafe   in  which  it  had  ever  been  decided,  that  a 
feries  of  limitations,  in  part  created  by  one  deed,  and  in 
part  in  another,  could  be  confolidated;  but  the  contrary 
had  frequently  been  determined,    and  Moore  v.-  Parker^ 
and  Goodman  v.  Goodrigbt,  were  cited.     Vid.  S.  C.  infra. 
And  the   court  faid  that  where  there  was  a  limitation, to 
A.  for  life  in  one  deed,  and  to  his  heirs  in  another,  they 
could  not  be  coupled  nor  have  the  fame  effect,  as  if  both 
the  limitations  were  contained  in  the  fame  inftrument. 
Then  in  this  cafe  the  limitations  created  by  the  will  ceafed 
en  the  death  of  B.  M.  H.  and  the  limitations  created  by 
the  latter  inftrument,  whether  confidered  as  fpringing  ufes 
or  executory  devifes,  were  too  remote,  becaufe  they  were 
only  to  take  effect  after  a  general  failure  of  iflue  of  B.  N". 
H.     And  the  court  certified  accordingly.     Vid.  Haberg- 
ham  v.  Vincent,  5  Durnf.  and   Eajiy  'Term  Rep.  95,  96. 
et  S,  C.  2  Ve%.  fun.  204.  wherein  it  appears  that  the 
fecond  inftrument  was  afterwards  proved  as  a  will,  et  vid. 
infra.  363.    note  (a)  Doe  lefTee  of  Fonereau    verf.   Fo- 
nereau. 

held 
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held  that  the  mentioning  the  death  of  M.  was 
only  expreffing  when  B.  mould  be  intitled  to  the 
polteflion. 

And  the  court  agreed  in  the  cafe  of  Badger  v.  x  Salk-  232° 
Loyd,  that  if  a  man  feized  in  fee  devife  his  lands  *a3'#  *in  t^n? 
to  A.  if  J.  S.  a  flranger  die  without  iffue,  that  cafe  of  Badg- 
this  is  an  executory  devife  ;  beeaufe  there  is  no  ^  ^ 
particular  eftate  to  fupportit;  and  therefore  it3Atk.44g- 
is  void   as  being  too  remote;  but  that  if  a  man    (  3^3  ) 
feifed  of  the  reverfion  after  an  eftate-tail,  devife 
to  another  after  failure  of  iffue  of  tenant  in  tail,  it 
is  an  immediate  devife  of  the  reverfion  expectant 

on  the    *  eftate-tail,  and  therefore  good. So    *  p,   125, 

in  the  preceding  cafe  of  Lanejborough  v.  Fox,  as 
there  was  no  eftate-tail  in  B.  or  in  A.  the  devife 
of  lands  upon  failure  of  iffue  of  the  one,  and  of 
heirs-male  of  the  body  of  the  other,  was  a  devife 
of  a  future  intereft  not  dependant  on  any  preced- 
ing eftate ;  whereas  if  B.  had  been  tenant  in 
tail,  with  remainder  to  A.  in  tail-male,  then 
would  fuch  a  devife  have  been  no  more  than  the 
devife  of  a  prefent  intereft,  expectant  on  thofe 
eftates-tail,  capable  of  being  barred,  and  .there- 
fore good. 

We  have  feen  that  in  the  cafe  of  Lane/borough 
v.  Fox,  the  words  on  failure  of  iffue  of  the  body  of 
jS.were  not  held  fufncient  to  raife  him  an  eftate-  , 

tail  in  remainder  by  implication,  he  taking  no 
exprefs  or  particular  eftate  at  all  by  the.  will ; 
which  refolution  perfectly  agreed  with  the  doc- 
trine in  the  above  cited  cafe  of  Moor  v.  Parker. 
And  it  does  not  appear  by  the  report,  that  any 
idea  at  all  was  entertained  in  the  cafe  of  Lanef- 
borough  v.  Fox,  that  thefe  words  on  failure  of  iffue 
of  1  be  body  of  B.  could,  by  implication,  raife 
eftates-tail  in  remainder  to  the  iffue  of  the  body: 
of  B.  as  purchafers,  fo  as  to  fupport  the  fubfe-  (  329  ) 
quent  limitation  to  F.  j  and  indeed  fuch  a  con- 

ftru&ion 
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ftruction    was   denied    by   the    opinion  of  the 
*  P,  126.  Judges   when   they   faid,  *  "  That    F.  took  no 
"  eftate  whatfoever,  but  that  the  devife  to  her 
"  was  abfolutely  void  in  its  creation,  as  being 
"  on  too   remote  a  contingency  ;"  for  had  fuch 
an   implication  been  admitted,    it   might    have 
given  effeft  to   the  devife  to  F.     However,  in  a 
later  cafe  in  Chancery,  we  find  that  an  implica- 
tion of  a  nature  not  very  different   from   this, 
was  contended  for,  and  endeavoured  to  be  fup- 
ported  ;  and  was  even  exprefsly  admitted  by  the 
Judges  of  the  King's  Bench,  in  their  certificate 
upon  a  cafe  ftated  for  their  opinion  ;  though  the 
,     Lord  Chancellor  did   not  feem  to  approve  of  or 
adopt  it,  but  appeared  to  found  his  decifion  on 
'another  ground, 
in  chancery,         The  cafe   I  am   now  alluding  to,  was  that  of  j 
Tones1-!.73         Jones  v.  Morgan,  where   ,7.   upon  his  intermar-   I 
Morgan.  riage  with  B.  had  fettled  certain   lands,  <&c.  in  I 

the  counties  of  M.  and  G,  upon  himfelf  for  life,  -I 
remainder  to  truftees  to  fupport  contingent  re-  ] 
mainders,  remainder  (fubjeft  to  a  jointure  rent*-  i 
charge  to  his  wife)  to  his  fir  ft  and  other  fons  by  I 
(  33°  )  the  faid  B.  fucceflively  in  tail-male,  reverfion  to  I 
himfelf  in  fee,  ffubjecl  to  the  feveral  truft  terms  [ 
ufually  limited  in  fettlements  for  fecuring  pin-  I 
money  and  railing  portions  for  younger  children  I 
and  daughters.).  Afterwards  A.  having  two  fons  1 
of  that  marriage  W.  and  E„  made  his  will,  and  !] 
■-  *  P.  127.  after  *  giving  certain  'pecific  things  to  his  faid  !j 
wife  and  two  fons,  and  making  a  difpofition  of  I 
^  certain  other  lands  in  the  faid  counties  which  he  j 
had  purchafed  fince  his  marriage,  proceeds  in  1 
the  words  following,  viz.  "  And  forafmuch  as  i 
f£  it  is  my  will,  intent  and  meaning,  that  in  cafe 
"  my  faid  two  fons  now  living,  or  any  other fon 
44  or  fons  of  mine  lawfidlf  begotten  hereafter  to  be 
?  ■   born,  fhould  die  without  iiTue  male  of  their 

"  bodies. 


LIMITED  UPON  A  FAILURE  OF  rfElRS  OR  ISSUE/ 

' "  bodies,  or  of  the  body  of  fome  or  one  of  them 
"  lawfully  to  be  begotten,  after  their  refpe&ive 
"  deceafe  without  iifue-male  as  aforefaid,  that 
ss  then  all  and  fingular  my  meffuages,  lands, 
"  &c.  in  the  feveral  counties  of  M.  and  G.  not 
"  herein  before  devifed,  Ihall  be  devifed  and 
"  fettled  to  and  for  the  feveral  ufes,  &c.  herein 
"  after-mentioned,  &c.  It  is  therefore  my  will, 
"  intent  and  meaning,  that  in  cafe  my  faid  fons 
"  W.  and  E.  or  any  other  fon  or  fons  of  mine  here- 
6i  after  to  be  born  as  aforefaid,  fhall  happen  to 
"  die  refpe&ively  without  any  hTue-male  of  their 
(t  bodies,  or  of  the  body  of  fome  or  one  of 
64  them  as  aforefaid,  and  in  fuch  cafe  if  it  fhall 
Ci  fo  happen,  then  I  give  and  devife  the  re- 
"  mainder  of  all  and  fingular  my  meffuages, 
(i  lands,  &c.  in  the  feveral  counties  of  M.  and 
"  G.  and  not  herein  and  hereby  before  devifed, 
"  and  the  reverfion  and  reverfions,  remainder 
*s  and  remainders  of  the  fame  premiifes  to  my  (  331  ) 
"  (faid)  brother  T.  *  for  and  during  the  term  *  P.  128 
£c  of  his  natural  life,  without  impeachment  of 
"  wafte,  but  fubjecl  neverthelefs  to  the  feveral 
"  provifoes  and  payments  mentioned  and 
"  contained    in    my    faid   marriage-fettlement, 

And  then  the  teftator  limits  the  fame  lands  to 
truftees  during  the  life  of  •  T.  to  preferve  contin- 
gent remainders,  remainder  to  T.  M.  fon  of  T. 
during  his  life,  remainder  to  truftees  to  fupport 
contingent  remainders,  remainder  to  the  firft  and 
other  fons  of  T.  M.  with  divers  remainders  over  -> 
and  he  appointed  his  wife  one  of  five  guardians 
of  fuch  of  his  (the  teftator's)  children  as  fhould 
be  under  age  at  the  time  of  his  death,  and  alfo 
one  of  the  executors  of  his  will. 

The  teftator  died,  leaving  his  faid  wife  B.  and 

his  faid  two  fonsand  two  daughters  by  her.  And 

,     .,  s  one 
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one  of  the  queftions  upon  this  will  was,  Whether 
the  faid  refiduary  devife  over  to  T.  and  his  fon, 
&c.  was  not  void,  as  being  a  future  limitation 
not  to  take  effecT:  till  after  the  failure  of  iffue  of 
perfons  who  took  no  preceding  eftate,  namely, 
of  all  other  fons  of  A.  by  any  future  wife ;  for 
this  limitation  to  T.  <&t.  was  not  exprefled  to  take 
(  332  )  effect  upon  failure  of  iifue  male  of  the  teftator's 
fons  by  his  then  wife ;  in  which  cafe   it  would 

*  P.  129.   have  been  *  good,  as  an  immediate  devife  of  the 

reverfion  expectant  on  the  eftates  in  tail-male 
limited  to  fuch  fons  by  the  fettlement ;  but  the 
words  wefe  general  and  comprehenfive,  extend- 
ing, in  point  of  expreffion,  as  well  to  the  future 
fons  of  the  teftator,  by  any  after-taken  wife  as 
by  his  then  wife  ;  and  if  fo,  this  limitation  could 
not  be  a  devife  of  the  reverfion  immediately  ex- 
pectant on  the  eftates  fubfifting  or  created  by  the 
fettlement,  but  was  a  future  devife  without  any 
preceding  eftate  to  fupport  it ;  and  then  as  it 
could  not  take  effecl;  as  a  remainder,  it  could  be 
considered  only  as  an  executory  devife ;  in  which 
.  light  it  muft  be  void,  for  it  was  too  remote,  as 
being  limited  to  veft  on  a  general  failure  of  iflue. 

In  fupport  of  the  devife,  it  was  contended,  j 
that  the  teftator  had  ,not  a  future  marriage  in 
view,  or  any  children  not  provided  for  by  his  - 
fettlement ;  that  this  appeared  from  his  giving 
fome  fpecific  legacies  to  his  wife,  naming  her 
one  of  his  executors  and  one  of  the  guardians 
of  his  children.  Therefore  the  words  or  any  other 
Jon  or  fons,  &c.  were  to  be  underftood  as  confined 
to  fons  by  his  then  wife;  and  under  that  con- 
ftruchon,  the  limitation  in  qoeftion  would  be 
(  333  )  good  as  an  immediate  devife  of  the  reverfion, 
fubjeci  to  the -eftates  created.by  the  fettlement. 

#  P.  1 50.  .Or  that  if  thofe  *  words  did  extend  to  children 

by  a  future  marriage,  fcill  the  limitation  in  quef- 

tion 
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tion  might  be  fupported  by  raifing  implied  ejlates- 
iail  to  fuch  children. 

Upon  a  cafe  ftated  for  the  Judges  of  the  King's 
Bench  upon  this  devife,  they  certified,  "  That 
"  they  were  of  opinion,  that  the  event  of  a  fe- 
"  cond  marriage  was  not  in  the  teftator's  con- 
"  templation  ;  but  fuppofing  that  from  the  gene- 
"  rality  of  the  defcription  the  words  any  after- 
P  born  fori,  mould  be  extended  to  the  fon  of  any 
"  future  marriage ;  they  were  of  opinion,  that 
"  from  the  manifeft  intent  of  the  teftator  ex- 
"  prefsly  declared  in  his  will,  fuch  fon  muft  take 
"  an  eftate-tail ;  confequently  they  were  of  opi- 
"  nion  that  either  way  a  remainder  after  eftates- 
"  tail  was  devifed  to  T.  who  by  virtue  of  the  faid 
**  limitation,  upon  failure  of  the  fons  of  the  tef- 
"  tator  without  iffue-male,  was  entitled  to  all  the 
"  lands  in  the  counties  of  M.  and  G.  devifed  by 
"  the  refiduary  claufe  in  the  faid  will  for  life, 
<c  with  remainder  according  to  the  limitations  in 
"  the  faid  will." 

The   Lord    Chancellor    decreed   accordingly. 
He  concurred  entirely  with  the  opinion  certified 
by  the  Judges,  in  regard  to  the  event  of  a  future    (  334  ) 
marriage  not  being  in  the  *  teflator's  contempla-   *  P.  131. 
tion,  and  confequently  that  the  words  or  any  other 
fon  or  fons  were  to  be  reftrained  to  fons  of  the  firft 
marriage.     But  as  to  the  railing  an  eftate-tail  to 
any  fons  of  a  future  marriage   by  implication,  he 
expreffed  himfelf  inclined  to  the  opinion,  that 
he  was  bound  by  the  decifion  of  the  Houfe  of  , 
Lords   in  the  cafe  of  Lane/borougb  v.  Fox,  as   a 
direct  authority  againft  the  admitting  fuch  impli- 
cation. 

Upon  an  appeal  to  the  Houfe  of  Lords  from 
this  decree,  it  was  affirmed  agreeable  to  the  una- 
nimous opinion  of  the  Judges ;  founded  (as  ap- 
peared by  what  was  expreiTed  by  the  Chief  Juf- 

tice 
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tice  of  C.  P.  in  delivering  their  opinion)  upon 
the  very  fame  ground  to  which  the  Lord  Chan- 
cellor teemed  to  think  himfelf  confined,  viz. 
upon  the  prefumption  that  the  event  of  a  future 
marriage  was  not  in  the  teftator's  contemplation  ; 
and  that  therefore  the  words  or  if  any  other  Jon  or 
fens,  &c,  mud  be  underftood  of  fons  of  the  tef- 
tator  by  his  then  wife. 

Again,  where  tenant  for  life,  remainder  to  his 
wife  for  life,  remainder  to  his  own  right  Jieirs, 
devifed  in  manner  following :  "  Item,  My  lands 
at  W.  my  wife  is  to  enjoy  for  her  life,  after  her 
deceafe  of  right  it  goeth  to  *  my  daughter  E. 
for  ever,  provided  fhe  hath  heirs ;  if  my  faid 
daughter  E.  mould  die  before  her  mother,  or 
without  heirs,  and  my  faid  wife  mould  marry 
again  and  have  an  heir-male,  I  bequeath  him 
all  my  right  to  that  eflate  ;  not  thinking  I  can 
fufficiently  reward  her  love :  if  my  faid  wife 
marrieth  again  and  fails  of  heir-male,  after 
her  deceafe  and  my  daughter's,  ihe  failing  of 
heirs,  I  bequeath  5c/.  per  annum  of  that  eflate 
to  my  brother  J.  and  his  heirs  for  ever."  The 
teftator  died,  the  wife  married  again,  and  had 
ilfue-male,  afterward  the  daughter  died  without 
illue.  Upon. a  quefuon  whether  the  heir  at  law 
of  the  devifor,  or  the,  heir-male  of  the  wife  was 
entitled  to  the  eflate  ?,  The  court  held  the  former 
part  of  the  will  to  be  no  devife,  but  only  a  decla- 
ration how  the  eflates  were  fettled  ;  and  therefore 
there  being  no  particular  eltate  to  fupport  the 
limitation  to  the  heirs-male  of  the  wife,  it  could 
not  enure  as  a  contingent  remainder  ;  if  it  were 
an  executory  devife,  it  muft  either  be  to  take 
(  <^6  )4  eirect  on  the  daughter's  dying  before  her  mother, 
ii;:J  without  heirs  (by.taking  the  word  or  for  and, 
R-daTs3{r  *  -  ^°  c,onir>truinS  Mi  copulatively)  in  which  cafe 
the  condition,   had  not  happened,    becaufe   the 

daughter 
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daughter  furvived  the  mother ;  or  elfe  it  was  to 
take  effect  in  either/of  the  events  of  the  daugh- 
ter's dying  before  the  *  mother,    or  her  dying   *  p.  i  32. 
without  heirs:  now  one  of  thefe  events  had  fail- 
ed, becaufe  the  daughter  furvived  the  mother, 
and  the  limitation  upon  the  other,  -viz.  of  the 
daughter's  dying  without  heirs,  was  too  remote. 
So  where  A.  upon  the  marriage  of  her  niece 
B.  covenanted   to  fettle  lands  (at  or  after  fuch  a  Burr.  873. 
time  as  C.  the  hufband  of  her  niece  mould  fettle  goodSJhJ" 
his  eftate  to  the  fame  ufes)  to  the  ufe  of  herfelf 
for  life,  remainder  to  truftees  for  200  years,  re- 
mainder to  C.  for  life,  remainder  fd  truftees  to 
preferve  contingent  ufes,  remainder  to  B.  for  life, 
remainder  to  the  fir  ft  and  other  Ions  of  C.  upon, 
the  body  of  B.  in  tail  fucceffively,  remainder  to 
the  nrft  and  other  daughters  of  C.  upon  the  body 
of  B.  in  tail  fucceffively,  remainder  to  the  right 
heirs  of  A.     Afterwards,  and  before  any  fettle- 
ment  was  made,  A.  by  her  will  reciting  the  arti- 
cles, and  that  me  had  agreed  to  fettle  the  lands 
in  manner  aforefaid,  devifed  the  faid  lands,  &c. 
and  the  abfolute  inheritance  thereof,  to  the  ufe  and 
behoof  of  the  heirs  of  the  body  of  the  faid  B.  by 
any  other  hufband  to  be  begotten,  and  for  want 
of  fuch  ijfue,    to  the  ufe   of  her  nephew  L.  and 
the  heirs   of  his  body,  with  feveral  remainders 
over;    remainder   to   her  own   right   heirs.     A, 
died   feifed ;    C.    and   B.    his  wife   entered   and 
*  fuffered   a  common  recovery,    in  which   they    (   227  ) 
were  vouched  ;  the  ufes  of  the  recovery  were  to   *  P.  1  34, 
C.  for  life,  remainder  to  B.  for  life,  remainder 
to  truftees  to  fupport  contingent  remainders,  re- 
mainder to  nrft  and  other  fons  ef'-C.  and  B,  fuc- 
ceffively in  tail-male,  remainder  to  the  daughters. 
in   like   manner,    remainder  to   the   ufes   to   be 
jointly  appointed  by  C.  and  his  wife,  remainder 
to  the  right  heirs  of  B.     B.  died  without  iffue, 

afterwards 
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afterwards  C.  died  ;  and  the  queftion  was  betwixt 
the  heir  at  law  of  B.  and  the  daughter  of  L. 

The  points  upon  which  this  queftion  depended 
were ;   ift,  Whether  the  will  was  to  be  taken  as 
an  execution  of  the  articles  ?  idly,  If  not,  whe- 
ther the  eftate  to  the  heirs  of  the  body  of  B.  by 
another  huiband  fhould    be  tacked   to  the  eftate 
given  her  by  the  articles  ?  $dfy,  Whether  the  de- 
vife to  the  heirs  of  the  body  of  B.  by  any  other 
hufband  was  not  abfolutely  void,  being  a  devife 
in  verbis  de  prafenti  to  a  perfon  not  in  effe ;  and 
if  fo,  whether  L.  did  not  take  immediately,  as 
much  as  if  there  had  been  no  preceding  devife ; 
or  at  leaft,  whether  the  preceding   devife  to  the 
heirs  of  the  body  of  B.  by  any  other  h-ufband, 
ought  not  to  be  laid  out  of  the  cafe,  having  be- 
*  P.  I  ?£.   come  void   in   event,   fince  *  the   event  of   her 
having  iffue  by  any  other  hufband  never  hap- 
pened ? 
/   onQ  \        After  this  cafe  had  been  very  fully  argued,  the 
court  refolved,  that  if  the  will  mould  be  taken 
as  an  execution  of  the  articles,  and  as  an  actual 
devife  of  the  particular  eftates,  according  to  the 
limitations  contained  in  the  articles,   then  the 
fubfequent  limitation  to  the  heirs  of  the  body  of 
B    by  a  fecond  huiband,  would  vefl  in  her  as  an 
eftate-tail,  (in  remainder)  and  confequently  the 
recovery  fuffered  by  her  and  her  hufband  had 
barred  the  fubfequent  limitation  to  L.     But  that 
it  was  unnecefiary   to   enter   into   the  queftion, 
whether  the  articles  and  the  will  could  be  tacked 
together  j    becaufe  if  a  devife  of  the   particular 
eftates  expreffed  in  the  articles,  could  not  be  im- 
plied by  conftruction,  and  fuppofing  the  devife  to. 
the  heirs  of  the  body  of  B.  by  a  fecond  hufband  to  be 
void,  the  limitation   to  L.  and   the  heirs  of  his 
body  could  not  be  a  contingent  remainder  (for 
want  of  a  preceding   eftate).     And  it  was   too 

remote 
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remote  as  an  executory  devife;  being  not  to  take 
place  till  after  an  indefinite  failure  of  iflue  of  the 
body  of  B.;  and  being  too  remote  in  its  creation, 
the  event  could  not  vary  the  conftru&ion :  fo 
that  the  death  of  B.  without  iflue,  could  make 
no  difference  in  the  cafe.  Therefore  *  either  *  P.  136". 
way,  L.  could  have  no  title,  unlefs  it  were  con- 
fidered  as  ctprefent  immediate  devife  to  him.  But 
the  court  held  that  neither  the  words  nor  the 
nature  of  the  provifion  would  admit  of  that  con- 
ftruclion  :  and  that  it  could  not  be  imagined  that 
A.  intended  to  exclude  the  iflue  of  her  favourite  (  339  ) 
niece  B.  in  order  to  prefer  L.  and  his  iflue  (a). 

I  obferve 

(a)  Here  we  are  to  diftinguifh  between  an  executory 
devife,  which  is  properly  a  future  devife  to  take  effect  at 
a  period  fubfequent  to  the  deceafe  of  the  teftator;  and  a 
conditional  devife  to  take  effecT:  upon  a  contingent  event, 
to  be  decided  at  or  before  his  death.  Fearne  MSS.  ct 
vide  Dougl.  495. 

The  cafe  of  French  et  aV  verf.  Cadell  et  al\  6  Bro.  Ca. 
Pari,  was  decided  on  this  ground. 

In  that  cafe  A.  feifed  of  divers  eftates  in  feveral  coun- 
ties of  G.  R.  and  S.  in  Ireland?  by  virtue  of  a  fettlement 
made  by  his  mother,  to  the  ufe  of  himfelf  for  life,  with 
remainder  in  ftricl:  fettlement,  with  a  remainder  in  fee- 
fimple,  vefted  in  himfelf  as  right  heir  of  his  mother, 
made  his  will,  in  manner  following,  reciting  that  he  had, 
by  his  marriage  fettlement,  fettled  a  jointure  of  400/.  a 
year  upon  his  wife,  and  being  defirous  to  make  a  better 
*  provifion  for  her,  he  thereby  devifed  to  her  all  the  for-  *  P.  1 17, 
tune  he  was  entitled  to  in  her  right,  provided  fhe  fhould 
be  content  and  fatisfied  therewith,  and  with  200/.  a  year 
out  of  his  real  eftate,  during  her  life;  "  and  upon  default 
sf  ijjv.e  male  and  female  of  his  own  body"  he  devifed  all  his 
eftates  in  the  counties  of  G.  R.  and  5.  to  truftees,  in 
truft  in  the  firft  place,  to  pay  all ■  his  ju/i  debts  and  legacies, 
and  after  payment  thereof,  and  iecuring  the  provifion 
made  for  his  life,  he  limited  his  eftates  in  the  counties  of 
G,  and  S.  to  the  ufe  of  his  brother  K  for  life,  remainder 
to  his  firft  and  other  fons  in  ftri<5r.  fettlement,  withsdivers 

remainders 
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remainders  over:  and  as  to  his  eftates  in  the  county  of  R.  I 
upon  default  of  ijfue  of  his  body.,  and  after  payment  of  his  I 
debts  and  legacies,  he  devifed  the  fame  to  his  nephew  C. 
for  life,  remainder  to  his  firft  and  other  fons  in  ftri6l  fet- 
tlement,  with  divers  remainders  over.     And  he  thereby  \ 
bequeathed  annuities  to  his  fiflers,  and  fome  fmall  legacies 
to  his  nieces  and  other  nephews,  and  devifed  his  real  eftate, 
in  default  of  iffue, '  to  his  daughters  fucceffively,  and  the 
heirs  of  their  bodies ;  and  if  there  mould  be  any  younger 
daughter  or  daughters,  who  mould  live  to  marry,  to  have 
fuch  portions  on  the  eftate  as  the  truftees  and  their  heirs 
fhould  appoint.     And  by  a  codicil,  after  making  fome 
alterations  with  regard  to  the  life  annuities,  and  legacies 
bequeathed  by  his  will,  he  revoked   the  bequeft  of  the 
money  and  fecurities  that  he  had,  or  was  intitled  to,  as 
his  wife's  portion,  and  bequeathed  the  fame  to  the  appel- 
lants and  their  heirs,    to  be  laid  out  in  lands,  in  truft 
for  his  grand  nephew  K.  with  fuch  remainders  as  were 
P.  I38.    limited  of  his  eftates  in  the  counties  of  G.  *  and  S.     The 
cafe  arofe  on  an  appeal  from  a  decree  in  favour  of  the 
devifees,  by  the  Lord  Chancellor  of  Ireland,  and  the  quef- 
tion,  material  to  the  prefent  fubjec-t,  in  confideration  was, 
as  to  the  validity  of  the  devife  of  the  lands  in  the  counties 
of  G.  R.  and  S.     It  was  contended  on  one  fide,  that  the 
6evi(e  of  them  was  void,  for  want  of  a  particular  eftate 
to  fupport  it  as  a  remainder,  and  too  remote,  after  a  ge- 
neral failure  of  iflue,  to  take  place  as  a  future  or  execu- 
tory devife.     On  the  other  fide  it  was  argued  that  the 
devife  to  the  remainder  men,  under  the  will  of  A-  was, 
at  his  death,  a  devife  in  poffeffion,  and   not  an  executory 
devife.     No  eftate  was  limited  to  the  iflue  by  the  will; 
but  it  was  plain  he  meant  a  failure  of  iflue,  living  at  the 
time  of  his  death.     The  contingency  was  determined   the 
inftant  the  will  took  place,  viz.  at  his  death.     The  firft 
truft  was  to  pay  debts,  legacies  and  annuities  to  his  fifters 
for  their  lives;  and  he  could  not  have  intended  that  thofe 
trufts  fhould  take  place,  one  hundred  or  two  hundred  years 
after  his  death.     The  legacy  given  by  the  codicil  of  J  C. 
of  which  the  firft  payment  was  to  be  made  on  the  ift  of 
May  or  November,  which   fhould  firft  happen  after  his 
death,  fhewed  what  he  meant  by  dying  without  iflue,  viz. 
if  he  fhould  have  no  iflue,  whenJns  will  Jhould  take  effeil. 
And  the  codicil  was  exprefTed  to  be  an  addition  to  the 
will,  and  directed,  that  the  will  fhould  ftand  in  all  points 

not 
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not  thereby  altered ;  and  therefore  the  legacies  were,  by 
the  will  and  codicil,  payable  only  on  the  event  of  his  dy- 
ing without  leaving  ifTue  at  his  death.  And  by  this  con- 
struction, none  of  *  thofe  dangers  could  anfe,  which  *  P.  j  %Q. 
prevent  the  effecT:  of  executory  devifes;  nor  was  any  rule 
of  law  broken,  i  And  the  appeal  was  difmiffed,  and  the 
decree  therein  complained,  of,  confirmed. 

So  in  the  cafe  of  Wellington  v..  Wellington,  which  arofe 
on  a  devife  to  the  effecl:  following,  viz.  "  item  in  de- 
fault of  ijfue  of  my  own  body,  I  give,  devife  and  be- 
queath, &c."  and  fo  gives  all  his  eitates  in  feveral  coun- 
ties unto  truftees  and  their  heirs,  in  truft  to  pay  out  of 
the  rents,  iffues  and  profits  unto  the  teftator's  fifter,  an 
annuitv  during  fuch  time,  and  until  all  his  ju-ft  debts, 
funeral  ejipences,  and  legacies  (other  than  annuities) 
fhould  be  fully  paid  and  fatisfied,  and  alfo  other  annuities 
and  feveral  legacies.  Then  the  teftator  willed  that,  im- 
mediately from  and  after  fuch  time  as  all  his  juft  debts, 
funeral  expences,  and  the  legacies  given  by  his  will, 
(other  than  annuities)  mould  be  fully  paid  and  fatisfied 
by  his  faid .truftees,  from  and  out  of  the  rents  and  profits 
of  his  faid  eftates;  and  fubjeit  to  the  annuities  before 
given,  he  gave  and  devifed  all  his  eftates,  as  in  the  will 
is  mentioned.  A  queftion  was  fent  out  of  the  Court  of 
Chancery,  for  the  opinion  of  the  court  of  King's  Bench  : 
whether  the  truftees  in  the  will  took  any,  and  what  eftate 
under  the  faid  will?  It  .was  argued,  on  the  part  of  the 
plaintiff,  that  they  took  a  bafe  fee  determinable  upon  the 
payment  of  the  debts,  legacies,  and  annuities;  that 'the 
default  of  ifTue  of  his  body  was  only  a  condition  prece- 
dent. The  teftator  was  a  batchelor;  his  will  was  to  take 
no  effecl:,  if*  he  married  and  had  children.  That  this  *  P.  140, 
devife  being  conditional,  the  court  would  fupport  the 
intention'  of  the  teftator.  That  the  expreffion  "  in 
default  of  iffue  of  my  own  body,"  differed  from  fay- 
ing "  on  failure  of  iffue  of  my  own  body";  the  latter 
expreflion  fuppofed  that  iffue  would  exiitj  the  former 
did  not.  That  it  was  confident  with  the  event  of  fuch 
iffue  never  exifting,  as  well  as  of  their  dying  in  his 
life-time.  That  was  not  too  remote  -for  an  executory 
devife.  It  was  to  .take  no  effect,  if  the  teftator  fhould 
have  children  at  his  death.  He  had  orfly  expreffed  what 
the  law  would  have  implied."  E  contra,  it  was  contended 
on  behalf  of  the  defendants,-  that  the-words,  "  4n  default 
of  iffue  of  my  own  body"  meant  an  indefinite  failure  of 

iffue. 
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P.  14  r.  *  I  obferve  on  the  report  of  the  above  cafe,  the 
court  delivered  no  exprefs  decifive  opinion,  as  to 
the  validity  of  the  limitation  to  the  heirs  of  the 
body  of  B.  by  any  other  hufband,  taken  as  a  fu- 
ture devife;  but  it  muft  be  inferred  from  the 
judgment,  when  compared  with  the  words  of 
Lord  Mansfield,  that  the  court  were  inclined  to 
avoid  admitting  the  validity  of  that  limitation ; 
.  for  Lord  Mansfield  faid  :  "  And  fuppofing  the  de- 
"  vife  to  the  hTue  of  B.  by  any  fecond  hufband 
"  to  be  void,  the  limitation  to  L.  could  not  take 
"  place  as  a  contingent  remainder."     And  in- 

P.  142.  deed  fuppofing  that  limitation  not  to  have  *  been 
void,  then  I  apprehend,  the  fubfequent  limitation 

iffue,  and  was,  therefore  too  remote  in  point  of  law. 
That  though  the  teftator  was  a  batchelor,  and  might  think 
it  probable  that  he  fhould  remain  fo,  and  therefore,  in 
that  event,  might  mean  his  devifee  over  to  take,  yet,  the 
fame  intention  for  them  to  take  was  as  probable,  in  cafe  a 
different  event  had  happened,  namely,  that  of  his  marry- 
ing and,  having  iffue,  and  that  iffue  afterwards  failing; 
both  difpofitions  were  equally  reafonable,  and  proper,  and 
might  (for  aught  that  he  knew  to  the  contrary)  be  equally 
legal.  That  the  teftator  did  not  mean  to  give  his  truftees 
a  bafe  fee.  ^  He  only  meant  to  give  them°an  eftate  «  on 
failure  of  his  own  ifue"  whenever  they  fhould  become 
extinct.  Then,  and  not  till  then,  his  devifees  over  were 
to  take.  But  that  was  a  period  too  remote  for  fupporting 
it  as  an  executory  devife.  That  there  was  no  foundation 
to  fupport  this  devife,  as  an  immediate  devife.  Sed  per 
Lord  Mansfield,  when  a  devife  muft  take  effeft  at  the  death 
of  the  teftator,  it  is  not  properly  an  executory  devife. 
Such  a  devife,  is  a  devife  upon  a  contingent  event,  which 
muft  happen  at  or  before  the  death  of  the  teftator;  an 
executory  devife  is  a  devife  that  is  to  take  place  infuturo. 
And  the  court  certified  that  they  were  of  opinion  that  the 
truftees  took  a  fee,  determinable  when  the  purpofe  of 
paying  the  teftator's  debts,  legacies,  and  funeral  expences, 
out  ot  the  rents,  iffues  and  profits  of  the  devifed  premifles, 
in  aid  of  the  perfonal  eftate,  fhould  be  performed.  Fid, 
4  Burr.  Rep.  2165. 

to 
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to  L.  might  well  have  taken  place  ;  even  though 
the  will  was  not  confidered  as  an  execution  of  the 
articles ;  as  it  would  then  either  have  taken  effecl 
in  poffeffion  after  the  death  of  C.  and  of  B.  with- 
out her  leaving  iffue  by  a  fecond  hufband  ;  or 
would  then,  if  B.  had  left  any  fuch  iffue,  have 
vefted  in  intereft,  as  a  remainder  upon  the  eftate-  vide  infra, 
tail,  then  become  veiled  in  fuch  iffue  :  Vide  the  ^Brown-6 
cafes  of  Gore  v.  Gore  and  Brown/word  v.  Edwards,  fword  v.  Ed- 
hereafter  cited,  where  a  limitation  after  an  exe- wards*  ■• 
cutory  devife  in  tail  being  fo  limited  as  to  take    (  34°  ) 
effecl,  either  in  lieu  of  the  preceding  executory 
devife,  if  that  failed,  or  elfe  as  a  remainder  to 
depend   upon  it,  if  that  took  effecl,  was  good. 
So  here,  if  the  executory  limitation  to  the  heirs 
of  the  body  of  B.  had  been  held  good,  I  don't  fee 
that  there  could  have  been  any  objection  to  the 
fubfequent  eftate  limited  to  L. ;  for  it  muft  have 
vefted,  either  in  pofleffion  or  intereft,  at  the  time 
when  the  preceding  limitation  was  limited  to  take 
effecl :  and  if  it  vefted  only  in  intereft,  it  thence- 
forth became  liable  to  be  barred  by  the  tenant  of 
the  preceding  eftate- tail,  and  therefore  could  not 
be  confidered  as  *  extending  a  perpetuity,  be-  *  P.  143. 
yond  what  the  hrft  limitation  itfelf  would  do(#). 

However, 

(a)  It  appears  from  a  note  in  Dougl.  Rep.  507.  ex- 
tracted from  a  copy  of  Lord  Kenyan's  note  of  this  cafe, 
that  this  decifion  in  the  cafe  of  Goodman  verf.  Goodtight, 
went  upon  the  alternative,  either  of  the  niece  having 
taken  an  eftate  tail  by  implication,  or  of  the  firft  devife 
(to  the  heirs  of  the  body  of  the  niece  by  any  other 
hufband)  being  too  remote,  and,  of  courfe  the  fecond.  The 
court  thought  it  unneceflary  to  .'determine,  whether  the 
niece  took  an  eftate  by  implication ;  and  according  to 
Lord  Kenyon's  note,  Lord  Mansfield  in  giving  judgment 
faid  "  the  whole  of  the  cafe  cOmes  to  this;  whether  the 
teftatrix  intended  by  the  devife  to  give  the  heirs  of  the  body 
of  her  niece  A.  L.  by  a  fecond  hufband)  the  remainder  or 
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However,  though  the  validity  of  the  limita- 
tion to  the  heirs  of  the  body  of  B.  by  any  other 
hufband  appears  to  have  been  queftioned  in  this 
cafe,  in  the  fame  manner  as  the  limitation  to  the 

*  P.   144.  iflue-male  of  B.  by  a  fecond  wife  *  was,  in  the 

above  cited  cafe  of  Moore  v.  Parker,  and  fome 

ground  feems  to  be  afforded  us,  to  infer  that  the 

court  were  not  inclined  to   admit  its  validity ; 

yet  there  is  no  direct  or  decifive  refolution  upon 

the  point  in  this  cafe,  any  more  than  in  the  other 

of  Moor  v.  Parker.     But  the  court  in  both  cafes 

feem   to   have  avoided  the  point,  and  declined 

entering  into  the  real  merit  of  the  diftin&ion 

taken   between    an  executory    limitation   to    a 

/  n    perfon   not   in   ejfe,    when   made  per  verba  de 

vide  mfra.       prafenti  (as   the  phrafe  is)  and  when  made  per 

430,  43'-        verba  de  future.     Of  this  diftin&ion,  however, 

SarnV^Xino  *  ma^  ta^e  occafion  to  treat  in  a  fubfequent  page 

Baldwin  p.       of  this  effay :  and  endeavour  to  mew  by  fome 

carter.  recent  cafes,    that   the  diftindtion  is  no  longer 

Fonereau  <u.  ,     ,  ° 

Fonereau,  infra  attended  tO. 
430.  431.  ftated  infra   363.  note  (a). 

1  Roi.Abr.  The  like  rule  holds  in  the  limitation  of  a  term 

vi'  Jr  'o  '  or  Perfor'al  eftate,  viz.  that  a  difpofition  thereof 
Lewknor's'cafe.  to  take  effect  after  failure  of  heirs  of  the  body,  or 
Ea^  °jStafford  dying  without  iffue  t  without  other  reftri&ion,  is 
aVez.  171.      too  remote. 

Pea. re*.  Reeve.  Thus,  where  there  was  a  limitation  of  a  term 
in  truft  for  R.  during  his  life,  then  in  truft  for 
his  wife  during  her  life,  and  after  their  deaths  in 

*  P.  145.  truft  for  their  children  during  *  their  lives  j  and 

reverfion  or  eflate  (whatever  it  is  called)  after  the  deaths 
of  herfelf  E.  IV.  and  A.  L.  and  failure  of  iffue  between 
them,  or  whether  lbe  meant  to  give  an  eftate  in  pofleffion 
to  the  iffue  of  A.  L.  by  a  fecond  hufband";  his  Lordfhip, 
(therefore  being  clear  that  it  was  not  an  immediate 
devife),  put  the  cafe  entirely  on  the  rernotenefs  of  thefirft 
devife. 

if 
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if  R.  and  his  wife  mould  die  within  the  terra 
without  iffue,  or  having  iffue,  if  that  iffue  die 
within  the  term,  then  to  W.,  this  limitation  to 
W.  was  held  void. — There  is  a  long  feries  of 
cafes  to  this  purpofe  reported  by  Pollexfen,  from 
page  24  to  44.  with  which  I  think  it  unneceffary 
to  trouble  the  reader  in  this  place,  in  fupport  of 
a  doctrine  fo  fully  eftablifhed  by  later  authori- 
ties ;  though  I  mall  have  occafion  to  mention 
fome  of  them  in  the  fequel  of  thefe  meets,  upon 
points  of  a  different  nature.  I  fhall  here  content 
myfelf  with  citing  only  two  or  three  plain  lead- 
ing cafes  upon  the  prefent  point.    *. 

For   inftance,    where    a    man  poffeffed   of  a    (  342  ) 
term,  devifed  it  to   one,  and  the  heirs-male  of  r  Roi.  Abr. 
his  body,  and  for  default  of  fuch  iffue  to  an-  LeventhorP 
other,  and  the  heirs-male  of  his  body,  this  was  v.  Afliby. 
adjudged  a  void  remainder  ;  for  if  it  mould  be 
fuffered,  a  man  might  make  perpetuities  of  a 
term. — But  the  law  will  no  more  admit  of  a 
perpetuity  in    one  fort  of  eftate,  or  fpecies  of 
property,  than  in  another  (0). 

(a)  Thus  where  a  demife  was  made  in  1757,  by  Sit 
yobn  Wroth,  for  one  thoufand  years,  and  a  *  defeazance  *  p,  146. 
executed  at  the  fame  time,  declaring  it  a  fecurity  for  a 
fum  of  money  and  intereft ;  which  term  was  afterwards 
affigned  to  Sir  John  Babcr,  in  truft  for  fecuring  money 
to  him  on  mortgage,  who  afterwards  affigned  it  to 
Edward  Brewjier,  by  whom  it  was  affigned  to  Richard 
Watfon,  in  truft  for  Sir  Edward  Brett,  to  the  intent  to 
wait  upon  the  inheritance  intended  to  be  conveyed  to  Sir 
Edward  Brett.  After  which  Sir  Edward  Brett  made 
his  Will  dated  in  1782,  whereby,  "  after  reciting  that  by 
"  deed  indented,  he  did  purchafe  of  Edward  Brewjier 
"  deceafed,  all,  CsV.  which  was  heretofore  the  lands  and 
"  inheritance,  or  reputed  to  be  the  lands  and  inheritance 
"  of  Sir  fohn  Wroth,  and  lately  purchafed  by  him  for 
"  the  refidue  of  the  term  of  one  thoufand  years,  then  to 
"  come    and   unexpired ;    in  which   deed   there  was    a 

H  2  "  covenant 
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"  covenant  from  Brewjler,  that  Slr^John  Wroth  and  his 
"  heirs,  in  whom  the  fee  of  the  premifTes  was  verted, 
"  mould  convey  the  fame  to  him  and  his  heirs ;  but  the 
'  "  faid  Sir  John  Wroth  dying  before  fuch  deed  was  ex- 
"  ecuted,  and  leaving  ifTue,  an  infant,  it  was  then  im- 
"  pofiible  to  have  the  fee  conveyed  to  him  ;  wherefore 
"  he  did  thereby  declare,  that  it  was  his  will  and  defire, 
"  that  a  conveyance  mould  be  executed  by  the  heirs  of 
"  Sir  John  Wroth,  when  they  mould  attain  to  their  full 
"  age,  according  to  the  fettlement  in  tail  thereafter 
"  tioned."  The  teftator  then  devifed  the  faid  premifTes 
to  John  Fijher,  eldeft  fon  of  Henry  Fifner,  and  Elizabeth 
his  wife,  for  the  term  of  his  natural  life,  remainder  to 
p  truftees  to  preferve  contingent  remainders,  and  after  the 

r.  4  47*  death  of  "John  Fijloer,  to  the  firft  fon  of  *  the  body  of 
John  Fijher,  and  the  heirs  male  of  the  body  of  fuch  firft 
fon,  remainder  to  the  fecond,  third,  fourth,  fifth,  fixth, 
feventh,  eighth,  and  every  other  fon  of  the  faid  John 
Pijher  fucceffively  in  tail  male ;  remainder  to  Nathaniel 
Fijher,  fecond  fon  of  Henry  Fifner  and  Elizabeth  his 
wife  for  life,  with  remainder  to  truftees  to  preferve,  &c. 
with  remainder  to  the  firft,  and  other  fons  of  Nathaniel 
Fijher  in  tail  male,  with  remainder  to  Edward  Fijloer, 
third  fon  of  the  faid  Henry  Fijher  and  Elizabeth,  and  his 
fons  in  like  manner,  remainder  to  all  and  every  the  other 
fon  and  fons  fucceflively  of  the  faid  Henry  Fijher,  and 
Elizabeth,  and  the  heirs  male  of  the  body  of  every  fuch 
fon  and  fons,  according  to  their  feniority;  and  for  default 
of  fuch  ijfue,  to  the  right  heirs  of  Stephen  Beckenham  and 
Richard  Watfon,  their  heirs  and  affigns  ;  and  the  faid 
teftator  directed,  that  the  remainder  of  the  faid  term 
fhould  remain  and  be  attendant  on  the  inheritance  of  the 
premifTes,  according  to  the  limitations  aforefaid.  And 
as  for  all  other  his  real  and  perfonal  eftate  he  devifed  the 
fame  to  the  faid  John  Fijher,  Nathaniel  Fijher,  and 
Edward  Fijher,  the  elder  of  them  to  have  a  double  fhare, 
and  the  reft  between  the  other  two,  and  made  the  faid 
Stephen  Beckenham  and  Richard  Watfon  executors  of  his 
will.  And  the  teftator  alfo  directed  that  every  perfon  to 
whom  the  premifTes  were  limited,  by  the  devifes  aforefaid, 
fhould  take  upon  him  and  ufe  the  furname  of  Brett. 

In  1683  the  teftator  died,  and  John  Fijher  took  upon 

P.   148.    him  the  name  of  Brett,  and  entered  on  the  *  premifTes. 

Henry  Fijher   and  Elizabeth   his    wife,   afterwards   died 

leaving 
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leaving  no  other  iffue.  Nathaniel  Fijher  died  without 
iffue,  having  made  his  will,  and  appointed  his  brother 
Edward  executor,  who  proved  the  fame ;  and  afterwards 
died  without  iffue,  having  alfo  made  his  will,  and  ap- 
pointed his  brother  John  Fijher  Brett  executor,  who  duly 
proved  the  fame.  In  17 13  Nathaniel  Wilkins  Brett)  as 
heir  of  Richard  Watjon  one  of  the  executors  1  of  Sir 
Edward  Brett  exhibited  his  bill  in  the  court  of  chancery, 
againft  John  Brett  Fijher  and  Edward  Fijher^  and  againft 
fome  of  the  tenants  to  the  premiffes,  praying  that  "John 
Brett  Fijher  and  his  brother  Edward,  might  be  enjoined 
from  cutting  down  timber  on  the  premiffes  or  committing 
any  wafte  thereon.  The  caufe  was  heard  before  Mr. 
Juftice  Tracy  who,  upon  the  plaintiffs  giving  fecurity 
againft  the  heirs  of  Sir  John  Wroth)  ordered  the  mafter 
to  fee  what  timber  had  been  felled,  and  the  value  of  it, 
fince  Sir  Edward  Brett's  death,  whereof  John  Brett 
Fijher  was  ordered  to  pay  one  moiety  to  the  plaintiff. 

Afterwards  on  a  rehearing  before  Lord  Cowper  in 
17 16,  the  bill  was  ordered  to  be  amended,  and  Sir  Thomas 
Wroth  the  heir  at  law  mad'e  a  party,  who  by  his  anfwer 
denied  any  fale  by  his  father,  and  claimed  the  right  of 
redemption.  No  further  proceedings  were  then  had, 
but  in  1733,  the  plaintiff  exhibited  a  bill  of  revivor  and 
fupplement. 

From  the  anfwer  of  Jacob  Sawbridge  to  this  bill,  it 
appeared  that  John  Brett  Fijher  affigned  the  *  premiffes  *  P.  I49. 
for  the  remainder  of  the  faid  term  of  1000  years  to  - 
William  Newhind)  for  fecuring  a  debt.  Then  Newland 
purchafed  in  the  inheritance  from  the  heirs  of  Sir  Thomas 
Wroth)  who  conveyed  the  fame  to  George  Thompfon  and 
his  heirs,  in  truft  for  Newland.  Afterwards  the  eftate 
and  intereft  of  Newland)  in  the  premiffes  became  vefted. 
in  Sawbridge.,  he  having  purchafed  the  fame-  And  John 
Brett  Fijher  at  his  death,  deyifed  the  premiffes  and  all  his 
real  and  perfonal  eftate  to  Jacob  Sawbridge  his  heirs  ex- 
ecutors and  adminiftrators,  and  appointed  him  executor 
of  his  will. 

Afterwards  the  cafe  came  on  to  be  heard  before  Sir 
Jojeph  Jekyll)  Mafter  of  the  Rolls,  who  being  of  opinion 
that  the  plaintiff  had  made  out  no  title  to  the  inheritance 
of  the  premiffes,  as  heir  at  law  of  Richard  Wat/on,  it  was 
then  infifted  that  he  had  a  right  to  the  premiffes,  for  the 
refidue  of  the  term  of    one  thoufand  years    under   Sir 

Edward 
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Edward  Brett's  will,  the  remainder  thereof,  fubjecl:  to 
the  eftates  of  John,  Nathaniel,  and  Edward  Fijher,  and 
the  contingent  intereft  to  their  fons,  haying  vefted  in 
Catherine  IVilkins  otherwif"  Watfon,  who  was  the  heir  at 
law  of  Richard  JVatfon  at  his  death,  to  whom  the  plaintiff 
was  adminiftrator.  But  his  Honor  upon  a  further  hearing 
was  of  opinion,  that  the  plaintiff  had  no  title,  and  there- 
fore decreed  that  the  bill  mould  be  difmiffed. 

From  tnis  decree  the  plaintiff  appealed.  And  on  his 
P  J  t"0.  behalf,  it  was  faid  that  Sir  Edward  Brett,  *  having  de- 
vifed  the  premiffes  as  an  eftate  of  inheritance,  and  not  as 
a  term,  and  having,  in  fact,  only  a  term  and  no  inherit- 
ance, the  term  would  not  pafs  :  and  2dly,  That  if  he  in- 
tended to  devife  the  term,  the  limitation  to  the  right  heirs 
of  Stephen  Beckenham,  and  Richard  Watfon,  was  too  re- 
mote and  therefore  void.  To  the  firft  of  thefe  objections, 
it  was  anfwered,  that  the  refpondents  were  not  at  liberty 
to  infift  that  the  teftator  had  not  the  legal  or  equitable 
eftate  of  inheritance  in  him,  for  that  the  conveyance  to 
John  Brett  Fijher,  under  whom  they  claimed,  from  the 
heirs  of  Sir  John  Wroth,  ought  to  be  understood  to  be  in 
purfuance  of  the  intent  of  the  teftator,  and  of  that  e- 
quitable  right,  to  which  he  apprehended  himfelf  to  be  inti- 
tled.  But  if  he  was  not  to  be  confidered  as  intitled  to  the 
inheritance,  it  was  conceived  that  there  could  be  no  rea- 
fon  to  overturn  his  will  entirely,  becaufe  it  could  not  take 
effe6t  in  the  full  extent  which  he  intended.  And  as  to  the 
other  objection  it  was  faid,  that  the  intermediate  limita- 
tions to  the  fons  of  John  Brett  Fijher,  Nathaniel  Fijher, 
and  Edward  Fijher  were  all  of  them  contingent  only,  and 
to  happen  within  the  compafs  of  lives  then  in  being ;  and 
as  thofe  contingencies  never  did  happen,  and  the  limitati- 
ons to  the  heirs  of  Beckenham,  were  to  take  effect  imme- 
diately on  the  failure  of  thefe  contingencies,  it  could  not 
be  too  remote,  fince  there  never  was  any  perfon  in  being 
who  had,  or  was  entitled  under  the  will  to  have  any  great- 
er eftate,  than  what  was  determinable  ■  on  lives  then  in 
being. 
P.  IK  I .  *  On  the  other  fide  it  was  contended  that  Sir  Edward 
Brett,  under  the  circumftances  of  the  cafe,  had  no  title 
to  the  inheritance,  either  in  law  or  equity;  and,  there- 
fore, though  he  took  upon  him  to  devife  the  inheritance, 
yet  he  had  no  right  to  do  fo,  nor  could  the  inheritance  pafs 
by  his  will,  he  having  no  legal  or  equitable  eftate  or  intereft 

therein. 
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therein,  and  confequently  the  appellant  could  have  no  title 
thereto.  As  to  the  term  of  one  thoufand  years,  it  ap- 
peared very  plainly,  by  Sir  Edward  Brett's  will,  that  he 
had  no  intention  to  devife  it,  as  a  term  in  grofs ;  he  having 
exprefsly  directed,  that  the  remainder  of  the  leafe  fhould 
be  attendant  upon  the  inheritance  of  the  premiffes,  accord- 
ing to  the  limitations  in  the  will;  and  thofe  limitations 
were  fuch,  as  were  proper  only  for  an  eftate  of  inheritance, 
and  not  for  a  term  of  years.  And  as  he  did  not  intend  to 
devife  the  term,  as  a  term  in  grofs,  but  only  to  devife  the 
inheritance,  which  he  had  not,  fo  neither  could  he  entail 
the  term  in  fuch  manner  as  he  had  limited  the  premiffes  by 
the  will,  if  he  had  been  minded  fo  to  do;  becaufe  fuch  a 
limitation  of  a  term  tended  to  create  a  perpetuity.  And 
the  limitation  to  the  heirs  of  Wat/on,  and  Beckenham  afte* 
failure  of  iffue  male  of  Jofm  Brett  Fijher  and  his  two 
brothers,  was  void  in  its  creation,  and  was  fuch  an  exe- 
cutory devife,  as  could  never  take  place  by  the  rules  of 
law.  That  though  in  fa£l  Henry  Fijher  left  no  other  fons 
than  John  Brett  Fijher,  and  his  brothers,  and  they  all  died 
without  iffue,  yet  that  would  make  no  alteration  in  the  cafe ; 
for  the  will  muff  be  conftrued  as  things  flood  at  the  time 
of  making  it,  without  *  regard  to  any  future  event.  Be-  *  P.  I52« 
fides,  the  teftator's  intention  was  plain,  that  the  limitation 
over  was  to  take  place  upon  failure  of  iffue  generally,  be 
it  when  it  would,  and  not  upon  failure  of  iffue  within  fuch 
a  reafonable  time  as  the  law  allows  of;  for  he  entailed  the 
eflate  by  proper  and  technical  words,  under  an  apprehen- 
fion  of  his  having  a  power  over  the  inheritance,  and  of 
limiting  a  remainder  after  the  eftates  tail  fhould  be  deter- 
mined :  and  if  the  limitation  to  the  heirs  of  Watfon  arid 
Beckenham,  was  not  good  when  the  will  was  made,  no- 
thing which  had  happened  fince  made  it  good.  And  it 
was  ordered  and  adjudged  that  the  appeal  fhould  be  difmif- 
fed,  and  the  decree  therein  complained  of  confirmed. 
Brett  v  Sawbridge  et  al\  4  Bro.  Caf.  Pari.  244.  ami. 
J736. 

A  manufcript  reference  to  the  above  cafe  as  a  further 
illuftration  of  this  paffage  having  been  made  by  Mr. 
Fearne,  in  the  copy  of  the  laft  edition,  in  which,  as  I  have 
before  mentioned,  he  has  pointed  out  his  further  intentions, 
as  to  the  improvement  of  this  effay.  I  have  inferted  it  here, 
and  though  the  complex  nature  of  the  circumftances  at- 
tending it,    runs  into  great  length,  I  truft  the  necemry  of 

ftatina: 
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ftating  them,  in  order  to  comprehend  the  grounds  of  the 
judgment  will  be  deemed  an  excufe  ;    for  if  this  cafe  was 
decided  upon  the  ground  of  the  remotenefs  of  the  ultimate 
remainder,  it  feems  to  militate  againft  the  principle  which 
grew  up  about  this  period  of  time,  and  which  is  ftated  by 
Mr.  Fearne in  the  original  work  page  \oj,  "that  whatever 
number  of  limitations  there  may  be,  after  the  *  firft  exe- 
cutory devife  of   the  whole  intereft,    any   one  of   thern 
which  isfo  limited,  that  it  mufttake  effecl:  (i£at  all)  with- 
in twenty  one  years  after  the  period  of  a  life  then  in  being, 
may  be  good  in  event,    if  no  one  of  the  preceding  exe- 
cutory limitations,  which  would  carry  the  whole  intereft, 
happens  to  veft. "     On  which  ground  the  cafe  of  Higgins 
and  Doxvler  infra  408,  and  of  Stanley  and  Leigh  ibid  409, 
the  former  of  which  cafes  was  decided  in  1707,    and  the 
latter  by  Sir  Jofeph  Jekyll  in  1 732,  and  which  latter  cafe 
runs  quatuar  pedibus,  with  the  cafe  of  Brett  and  Sawbridge  •> 
for  no  one  of  the  preceding  limitations  tothefons  of  John, 
Nathaniel  and  Edward  Brett,  and  their  heirs,  and  which 
carried  the  whole  intereft,  vefted,  the  executory  limitati- 
on to  the  right  heirs  of  Stephen  Beckenham  and  Richard 
Watfon,  therefore  was  fo  limited  as  to  take  effedl:,  if  at  all, 
within  twenty-one  years  after  the  period  of  a  life  then  in 
being,    and  therefore  feems  to  me  to  have  been  good  in 
event.     And  as  to  the  words  "  for  default  of  fuch  iflue" 
they  feem  to  me  referable  to  iflue  mentioned  before,  name- 
ly ilTue  cS  John,  Nathaniel,  and  Edivard;  for  it  feems  fet- 
tled that  where  there  has  been  a  preceding  devife,  to  ifjiie 
or  children,  the  words  "in  default  of  iflue"  have  been  held 
to  mean  in  default  ox- fuch  ijfue,    to  take  under  that  devife. 
Vide  Luddingian  v.    Kime,  1    Saik.  224.     Blackburne   v. 
Edgelly,    I  Peer   Will.  600.  and    Goodright   v.   Dunham, 
Dougl.  Rep.  251.  And  whether  they  had  or  had  not  iflue,. 
Would  be   determined   at.  their  refpe6live  deaths.     And 
therefore  as  the  cafe  of  Brett  and  Sawbridge,  was  decided 
in  chancery  by  Sir  Jofeph  Jekyh 'in  1734,  who  decided  the 
cafe  of  Stanley  and  Leigh  in  1732,   which  cafe  feems  tome 
to  agree  in  all  points  with  Brett  and  Sawbridge,  it  appears 
1  to  me  that  the  decifion  in  the  latter  cafe,  jmuft  have  turned 
on  the  circumftance  of  the  clear  demonftration  afforded 
by  the  will,    that  the  teftator  did  not  intend  to  difpofe  of 
the  term  as  in  grofs,    and  not  on  the  remotenefs  of  the 
executory  limitation,  to  the  right  heirs  of  Stephen  Becken* 
ham  and  Richard  Watfon 
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Again,    where  A.  poflefTed  of  a  term  for  99  *  ?•  J54- 
years,    determinable    upon  three   lives,    devifed 
the  leafe  to  his  wife  for  life,  and  after  her  deceafe 
to  N.  his  {on  for  life,  and  if  N.  mould  die  with- 
out i  flue,  then  to  B. ;  it  was  held  that  the  remain-"'  Jentr-  79' 

I     XjCV      1  on. 

der  to  B.  was  void,  for  that  the  remainder  of  a  Love  v. 
term  could  not  depend  on  a  poffibility  lb  remote  win*am. 
as  the  dying  without  iffue  (a).  „   strothoff. 

Ero.   Rep. 

(«)  But  the  truft  of  a  term  for  raifing  portions  on  either  Et  "in3^a 
of  two  contingencies,  of  which  one  is  within  the  allowed  in  note  (a) 
limits,  will  be  good  in  that  event.  And  vide 

Thus  where  a  term  of  1000  years  was  created  in  a  T01}-6^'  24' 
marriage  fettlement,  upon  truft,  "  that  in  cafe  the  fettlor 
Jhould  happen  to  die,  without  ijjiie  male  of  his  body,  on  the 
body  of  his  intended  wife  begotten,  or  if  all  the  iffue  male 
between  them,  fhould  happen  *  to  die  without  iffue,  and  '  "•  '55* 
there  fhould  be  iffue  female  of  the  marriage,  which  fhould 
arrive  reflectively  at  the  age  or  ages  of  eighteen  years,  or 
be  married ;  then,  from  and  after  the  death  of  the  furvivor 
of  the  fettlor  and  his  wife  without  iffue  male,  or  in  cafe  at 
the  death  of  the  furvivor,  there  fhould  be  iffue  male,  then 
from  and  after  the  death  of  fuch  iffue  male,  without  iffue, 
the  truftees  fhould  raife  500/.  for  one  daughter,  1000/ 
for  two,  and  in  cafe  of  three  or  more,  fhould  affign  the 
whole  term  to  their  ufe.  There  was  iffue  of  the  marri- 
age one  fon  and  four  daughters,  who  all  lived  to  eighteen, 
and  were  married.  The  father  died,  then  the  fon  died 
without  iffue.  Afterwards  the  mother  died,  and  then  the 
four  daughters  entered,  againft  whom  an  ejectment  was 
brought  by  a  devifee'of  the  fon.  And  in  fupport  of  the 
ejectment  it  was  argued,  that  the  trufts  of  the  term  were 
void:  beino-  on  too  remote  a  contingency,  viz.  the  dying 
of  the  iffueof  the  marriage  v/ithout  iffue  generally.  But 
the  court  were  clear,  that  the  nrvt  part  of  the  contingency 
was  good,  viz.  "in  cafe  the  fettlor  and  his  wife  died  with- 
out leaving  iffue  male";  and  as  that  happened  in  fa£f.  to  be 
the  cafe,  the  court  would  not  enter  into  confederation, 
how  far  the  other  branch  of  the  contingency  might  have 
been  fupported,  which  could  only  come  in  queftion,  in 
cafe1  the  fon  had  furvived  both  his  parents.  Longhead  on 
the  demife  of  Hopkins  againft  Phelps  and  others.  2  Sir  W. 
Blackfl.  Rep.  704.  x      .  So 
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So  where  one  devifed  his  eftates  inR.  to  his  fon  A.  anc 
P.  156.  his  heirs,  bY,  and  the  reft  of  his  eftates  *  to  his  for 
B.  and  his  heirs,  &c  and  if  either  A.  or  B.  fhould  die 
■without  having  fettled,  cr  otherwife  difpofed  of  the  eftates 
fo  devifed,  or  without  leaving  ifTue  of  his  or  their  refpec- 
tive  body  or  bodies  lawfully  begotten ;  or  having  fuel 
iffue.,  fuch  iffue  fhould  die  before  his  or  their  age  or  age: 
of  twenty-one,  and  without  leaving  lawful  ifTue,  he  willec 
that  the  premises,  fo  given  to  fuch  of  his  fons  A.  and  B 
fo  dying,  ihould  go,  and  he  gave  the  fame  unto  the  furvi 
vor  of  them  his  heirs,  &c.  for  ever;  and  if  the  furvivoi 
)  fhould  die,    without  having  fettled  or   otherwife  difpofec 

thereof,  or  of  the  eftates  thereby  originally  devifed  to  him 
or  without  leaving  lawful  iffue  of  his  body,  or  having  fuel 
iffue,  fuch  ifTue  fhould  die  under  21,  without  iffue,  anc 
his  fon  D.  Ihould  then  be  dead  without  ifTue,  then  he  gavt 
fuch  of  the  faid  devifed  premiiTes,  as  fhould  not  have  beer 
fettled  or  difpofed  of  as  aforefaid,  unto  the  right  heirs  o 
E.  then  deceafed,  in  fee.  Lord  Kenyan  was  extremlj 
clear  that  on  failure  of  the  firft  limitation,  the  feconc 
might  have  taken  effecT:  as  an  executory  devife.  Beachcrof, 
verf.  Broome,  4  Durnf.  and  EafTs  Term  Rep.  441. 

Et  vide  infra  358,  note  (a)  Hockley  and  his  wife  verf 
Mawby. 

But  the  laft  mode  of  conftrucVion  is  only  admiffible. 
where  the  contingencies  are  capable  of  being  divided,  fc 
that  they  may  be  confidered  as  alternate  or  concurrent 
the  one  to  take  effect  only  in  cafe  the  other  fails  of  taking 
effe&  at  all. 

P.  1 57.  *  Thus  in  the  cafe  of  ProRor  verf.  Bifhop  of  Bath  ano 
Wells,  where  one  gave  and  devifed  unto  the  firft  and  othei 
fons  of  her  grandfon  T.  P.  that  fhould  be  bred  a  clergyman, 
and  be  in  holy  orders,  and  to  his  heirs  and  afligns  all  hei 
right  of  prefentation,  to  the  rectory,  &c.  But  in  caft 
her  faid  grandfon  the  faid  laft  mentioned  T.  P.  mould  have 
no  fuch  fon,  then~fhe  gave  and  devifed  the  faid  right  ol 
prefentation  unto  her  grandfon  T.  M.  his  heirs  and  affigns 
for  ever.  And  the  teftatrix  died  leaving  the  faid  T.  P. 
and  T.M.  her  furviving;  and  afterwards  the  faid  T.  P. 
died  without  ever  having  had  any  fon.  And  the  queftion 
was  whether  the  devife  to  T.  M.  could  take  effect,  as  an 
executory  devife  ?  And  it  was  argued  againft  the  devife 
that  it  could  not,  for  that  it  was  too  remote,  becaufe  T. 
P.  had  no  fon  born  at  the  death  of  the  teftator,  and  if  he 
■  '  evei 
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ever  fhould  have  one  fuch  fori,  he  would  not  neceffarily 
be  in  orders,  within  twenty-one  years  after  his  birth.  By 
the  canons  of  the  church,  no  perfon  could  be  admitted 
into  deacon's  orders  before  the  age  of  twenty-three,  with- 
out a  faculty,  nor  could  he  be  ordained  ■  prieft,  before 
twenty-four.  And  it  was  faid  that  the  devife  to  T.  M. 
was  liable  to  the  fame  objection,  on  account  of  the  re- 
motenefs  of  the  contingency,  for"  fuppofing  there  had  been 
no  previous  devife,  to  T.  P.  the  devife  to  T.  M.  would 
be  to  him  "  if  T.  P.  fhould  have  no  fon  in  orders ;"  but 
no  time  was  fixed  for  his  taking  orders.  And  fuch  devife 
being  void  in  its  original  creation  could  riot  be  made  good 
by  the  fubfequent  circumftance  of  T.  P.  having  no  fon. 
On  the  other  fide  it  was  contended,  that  as  by  means  of 
a  faculty  or  difpenfation,  fuch  fon  might  *  take  deacon's  *  P.  1 58. 
orders  at  twenty-one,  the  court  would  intend  thofe  were 
the  orders  the  teftatrix  had  in  contemplation;  that  the 
thing  devifed  was  the  right  of  reprefentation,  which  a  fon 
of  T.  P.  might  have  exercifed,  within  the  time  limited  by 
law,  by  taking  deacon's  orders  by  virtue  of  a  faculty,  for 
it  was  not  necefTary  to  give  effect  to  the  devife,  that  he 
fhould  himfelf  be  the  incumbent  of  the  living,  he  might 
have  prefented  fome  oth? r  perfon.  That  there  were  three 
contingencies  on  which  the  devife  depended,  the  firft, 
that  of  T.  P.  having  a  fon;  the  fecond  on  that  fon  being 
bred  a  clergyman  ;  and  the  third  on  his  being  in  holy  or- 
ders :  but  if  either  of  thefe  contingencies  were  good,  and 
the  event  never  happened,  the  devife  over  to  T.  M.  might 
take  efFecl:;  in  fupport  of  which  laft  mentioned  proposi- 
tion, the  above  dated  cafe  of  Longhead  verf.  Phelps,  was 
cited.  But  it  was  faid,  fuppofing  the  prior  devife  to  be 
£  bad,  yet  there  was  nothing  to  render  void  the  devife  to 
I  T.  M.  for  the  limitations  in  the  will  were  alternate.  If 
I  T.  P.  fhould  have  a  fon  in  orders,  to  take  as  devifee,  T. 
M.  would  be  intirely  excluded.  But  the  court  were  of 
V,  opinion,  that  the  firft  devife  to  the  fon  of  T.  P.  was  void 
;  from  the  uncertainty  as  to  the  time  when  fuch  fon,  if  he 
had  any,  might  take  orders;  and  that  the|devife  over  to 
I  T.  M.  as  it  depended  on  the  fame  event,  was  alfo  void ; 
i  for  the  words  would  not  admit  of  the  contingency  being 
divided,  as  was  the  cafe  in  Longhead  verf.  Phelps-,  above 
ftated.  Vide  H.  Black/tone's  Term  Rep.  in  Common  Pleas, 
vol.  2.  358. 
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P.  I  CO.  *  We  may  obferve  from  the  cafes  laft  ftated,  that  exe- 
cutory limitations  originally  too  remote,  are  not  allowed 
to  take  effecl:  by  any  modification,  or  reftri£tion  in  the 
execution  of  them;  as  in  the  cafe  of  Proclor  and  the 
Eifhop  of  Bath  and  Weils,  before  ftated  in  this  note,  in. 
which  it  was  held,  that  although  T.  P.  died  without  ever 
having  had  any  fon,  yet  the  devife  to  T.  M.  could  not 
take  effecl.  •  Et  hid.  Daw  v.  Pitt,  fupra  347.  where  the 
executory  bequeft  to  W.  D.  failed,  though  L.  A.  P.  died 
unmarried.  And  fo  an  executory  devife  after  an  indefinite 
failure  of  iffue,  though  good  if  reftrained  to  a  failure  of 
ifiiie  within  tiventy-qne  years  after  a  life  in  being,  yet,  if 
not  fo  reftrained  in  its  creation,  cannot  be  eventually  fup- 
ported  by  a  qualification  of  that  fort  in  its  execution.  As 
if  the  iffue  on  whofe  failure  the  executory  limitation  de- 
pends actually  fails  within  that  period;  and  this  feems  to  1 
hold  as  a  general  rule,  where  the  future  intereft,  which  is 
the  fubjedt  of  the  limitation  is  too  remote  in  toto,  or  where 
its  very  commencement  is  too  remote:  for  it  is  immaterial  in 
fuch  cafes  .how  the  fact  actually  turns  out;  the  pofiibility 
at  the  creation  of  fuch  executory  limitation,  that  the  event  J 
on  which  its  exiftence  depends  may  exceed  in  point  of 
time  the  limits  of  the  generally  allowed  period  of  twenty- 
one  years  and  fome  months  at  fartheft  after  a  life  in  beingy 
vitiates  it  in  its  birth,  fuch  executory  limitations  being 
required  to  be  retrained  in  their  creation  to  take  effect 
within  thefe  periods;  yet,  there  are  inftances  of  trufts  of 
this  nature  in  their  creation  only  partially  too  remote,] 
which  have  been  executed  by  equity  as  to  the  whole,  as] 

P.  1 6c.    near  to  the  *  apparent  intent  as  the  rules  of  law  will  admit. 
The   cafe   of  Humberjion  and    Humberjion,   1  Pr.  TVms, 
Rep.  332.    and  which   is  alfo  ftated  infra  392,   393,  in 
which  all  the  perfcms  in  being  were  made  but  tenant  for 
life,  and  eftates- tail  were  given  to  the  unborn  fons  (toi 
whom  the  teftator  had  limited  eftates  for  life  only,  with 
fuccefiive  eftates  to  their  fons  for  life,  and  fo  on  in  inji-  I 
nJtwfty  without  giving  an  eftate-taii  to  any  of  them,  or 
making  any  difpofition  of  the  fee)  is  an  fnftance  of  this 
kind ;  in  which  cafe  Lord  Cowper  conftrued  the  truft  for 
life  to  the  fons  not  in  ejfe,  by  implication  from  the  fubfe- .' 
quent  limitation  to  their  fons,  as  good  and  intending  eftates  ; 
to  them  (the  fons)  and  their  illue-male,  and  void  only  in 
refpe£t  of  the  reftridtion   to  the  life  of  fuch  ifTue-male, 
that  is,  only  partially  as  to  that  part  of  the  limitation  j 

which  , 
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*  And  upon  thefe  cafes  we  are  to  obferve,  that  *  P.  162, 
a  term  or  perfonal  eftate  cannot,  properly  fpeak-  *Ro11  Abr- 
ing,  be  intailed  ;  for  where  a  term  or  other  per-  Levemhorp  «. 
fonal  eftate  is  limited  to  one  in  tail,'  it  is  an  abfo-  Aftby. 
lute  and  complete  difpofition  of  the  whole  term  4°inftP87.7' 
to  him  and  his  executors ;  he  may  difpofe  of  it 
as  he.  pleafes  ;    if  he  does   not  difpofe,  of  it,  it      1 
goes  to  his  executors  and  not  to  his  iflue ;  and  it 
does  not  revert  for  default  of  iflue  (a).     Though 

a  dif- 

which  fell  within  the  principle  that  forbids  the  reftrainmg 
the  alienation  of  property  for  longer  than  the  period  before 
mentioned. 

The  cafe  of  Phipps  and  Kelynge^  ftated  before  page  84. 
furnifhes  another  inftance  of  this  fort.  In  which  laft  cafe, 
the  accumulation  of  the  rents  and  profits,  after  an  unborn 
fon  of  A.  had  attained  twenty-one,  would,  if  permitted 
to  take  place,  have  prevented  the  alienation  of  the  leafe- 
hold  eftate  beyond  the  period  of  a  life  in  being,   and 

1  twenty-one  years  after,  confequently  the  trufts  from  the 
period  at  which  fuch  unborn  fon  attained  21,  would,  if 
confidered  as  feparate  and  diftincl:  trufts,  have  been  too 
remote  and  void,  as  exceeding  the  limits,  at  which  future 
interefts  are  permitted  to  take  effect  But  the  court,  at 
the  fame  time  that  it  determined  thefe  trufts,  (o  far  as 
went  to  the  accumulating  the  annual  profits,  after  the 
unborn  fon  of  A,,  attained  twenty-one,  to  be  void,  in  that 
ihape,  gave  effect  to  the  teftator's  intention,  by  confider- 
ino-  the  fubfequent  rents,  as  part  of  one  intire  intereft, 
too  remote  in  its  creation  only  pro  tanto;  but,  under  a 
connection  with  the  preceding  truft,  and  by  an  equitable 

1  qualification  of  the  trufts  of  the  whole  term,  capable  of 
being  brought  within  the  allowed  limits,  and  in  that  view 
good  and  valid. 

(a)  But  where  the  perfonal  reprefentative  of  the  fir  ft 
taker  of  the  abfolute  intereft  in  chattels,  claimed  againffc 
thofe  in  remainder,  under  and  by  virtue  of  a  covenant 
only,  a  fpecific  execution  was  refufed  in  equity. 
'  *  Thus  where  A.  being  poflefTed  of  an  annuity  of  14/.  *  p#  •  £2. 
per  annum  for  ninety-nine  years,  out  of  the  Exchequer, 
on  his  marriage  covenanted  with  B.  and  C.  to  pay  this 
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14/.  per  annum  to  his  wife,  for  her  feparate  ufe,  and  after 
the  death  of  either  of  them,  then  to  the  furvivor  for  life, 
and  after  the  death  of  both,  then  to  the  child  or  children 
to  be  begotten  between  them,  and  in  default  of  fuch  child 
or  children,  then  to  his  own  executors  and  adminiftrators 
for  the  reiidue  of  the  term.  A.  and  his  wife  had  iflue 
only  one  fon,  who  lived  to  the  age  of  five  years,  and  then 
died;  and  after  the  death  of  A.  and  his  wife,  the  plaintiff 
took  out  adminiftration  to  the  fon,  and  brought  a  bill 
in  equity  againft  the  executors  of  A.  and  his  wife  for  this 
annuity;  and  it  was  infilled,  that  the  limitation  to  the 
executors  and  adminiftrators  of  A.  was  void,  being  after 
a  limitation  to  the  child  or  children,  which  was  the  fame 
as  if  it  had  been  limited  to  the  iflue;  and  that  a  fettlement 
of  a  term  on  truftees,  in  truft,  to  permit  the  father  to 
receive  the  profits  for  fo  many  years  of  the  term  as  he 
fhould  live,  and  then  in  truft,  to  permit  their  child  or 
children,  or  iffue,  to  receive  the  profits  for  the  refidue  of 
the  term,  would  bear  no  limitation  over  in  default  of  iflue 
or  children,  in  cafe  there  fhould  be  any  one  in  being,  no 
more  than  fuch  a  limitation  of  the  term  itfelf  would  be 
good}  for  this  would  be  to  introduce  and  revive  all  the 
inconveniencies  of  a  perpetuity  which  have  been  fo  long 
P.  163.  exploded,  and  *  the  truft  of  a  term  muft  be  limited  in  the 
fame  manner  as  the  term  itfelf  will  bear  a  limitation.  But 
the  Lord  Chancellor  faid,  this  being  by  way  of  covenant, 
no  more  paned  out  of  the  covenantor  than  to  ferve  the 
ufes  exprefled ;  and  it  was  not  a  difpontion  of  the  annuity 
itfelf,  but  only  a  covenant  to  pay  the  14/.  per  annum  in 
fuch  manner;  and  fince  it  was  never  devefted  out  of  A. 
he  would  not,  on  this  bill,  on  any  pretence  of  equity, 
tear  it  out  of  him,  or  his  executors ;  and  fo  difmifled  the 
bill,  though  he  did  not  at  all  difpute  the  cafe,  if  it  had 
been  of  a  term,  or  the  truft  of  a  term  fettled  in  fuch 
manner,  that  the  remainder  would  not  have  been  good ; 
but  here  there  was  only  a  covenant  to  pay  the  14Z  and 
not  the  annuity  itfelf,  which  the  reporter  fays,  was  thought 
at  the  bar  an  over  nice  diftinclion. 

But  this  decree,  it  is  faid  in  Gilbert's  Reports,  feems  to 
be  reafonable,  becaufe  the  adminiftrator  comes  for  a  fpe- 
cific  performance  of  the  covenant,  and  that  he  cannot  do, 
who  was  not  originally  in  contemplation,  or  intended  to 
be  provided  for  by  the  covenant;  but  that  if  the  term  had 
actually  been  yefted  to  thefe  ufes,  then,  the  intereft  of  the 

term 
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a  diftinclion  indeed  *  has  been  taken,  between   *  p.  j6^m 
fuch  a  devife  of  a  term  in  grofs,  and  of  a  term 

\de  novo  out  of  the  inheritance ;  upon  the  opinion    (  343  ) 

!  expreffed  by  *  Lord  Coke  in  Leonard  Louie's  cafe,  *  p.  j  6  r. 

i  that  a  devife  of  a  term  de  novo  to  one  and  the  10  ReP.  87. 

;  heirs  of  his  body,  mall  endure  np  longer  than 
he  has  heirs  of  his  body. 

Thus  where  A.  feifed  in  fee,  demifed  to  B.  his 
executors   and  adminiftrators  for  gg  years,    in 
trufl  for  A.  and  his  wife  for  their  lives  and  the  Hayter .v.  Rod. 
life  of  the  furvivor,  and  after  the  death  of  the  l  P-Wl  36a> 

term  being  vefted  in  the  child,  and  the  heirs  of  his  body, 
as  it  muft  be  if  the  fettlement  had  been  drawn  according 
to  the  covenant,  it  muft  have  gone  to  the  administrator. 
Bajfe  v.  Grey,  Gilb.  Rep.  Eq.  97.  2  Fern.  692,  I  Eq. 
Ca.  Ahr.  362.  16. 

The  reader  will  no  doubt  have  obferved  that  in  the 
above  cafe  "  in  default  of  children"  and  "  in  default  of 
ifTue"  are  confidered  as  of  fimilar  import,  and  as  involv- 
ing too  remote  a  contingency  to  admit  of  a  limitation 
i over  after  it.  But  I  fhould  doubt  very  much  whether,  at 
this  day,  thefe  contingencies  would  be  confidered  as  firm-  , 

lar ;  for  as  will  be  feen  hereafter,  the  courts,  even  in  cafes 
of  a  limitation  over  of  a  term,  or  chattel  intereft  on  a 
dying  without  ijfue,  are  inclined  to  lay  hold  of  every  cir- 
cumftance  they  can,  to  confine  it  in  conftruclion  to  a 
dying  without  leaving  ifTue  at  the  time  of  the  death,  in 
order  to  give  effect  to  fuch  limitation;  and  it  feems  but 
reafonable  to  infer  that  the  fame  difpoiition  would  difm- 
cline  them  to  impofe  a  contrary  conftruction  on  words, 
which  in  their  proper  fenfe  import  that  event,  and  do  not 
extend  to  a  failure  of  iflue  generally.  It  is  true  that  in 
fuch  a  limitation  over  of  a  real  eftate,  the  words  dying 
without  children  might  reafonably  be  conftrued  dying 
without  ifTue,  foas  to  give  an  eftate-tail,  in  order  to  carry 
■  the  eftate  to  the  children  or  iflue,  agreeable  to  the  appa- 
rent intent,  who  otherwife  could  not  take  at  all;  but  the 
fame  reafon  does  not  hold  in  refpe<5l  to  perfonal  eilates, 
;  which  would  not  be  carried  to  the  children  by  fuch  a 
conftruclion,  but  veft  abfolutely  in  the  parent.  Et  vide 
Hughs  and  Sayer,  infra  358.  in  the  context.  1 

furvivor, 
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furvivor,  in  trull  for  the  heirs  of  their  two  bo'- 
dies,  and  in  default  of  fuch  iffue,  then  in  truft 
for  the  heirs  of  the  body  of  A.  the  hufband, 
and  in  default  of  fuch  iiTue,  in  trull  for  the  heirs 
of  the  furvivor  of  hufband  and  wife.  They  had 
iffue  a  fon,  the  hufband  died,  and  then  the  fon 
died  without  iffue,  and  the  mother  adminiftered 
to  the  hufband  and  fon,  and  affigned  the  term. 
After  the  death  of  the  hufband  and  wife,  it  was 
contended  by  the  heir  at  law  of  A.  that  all  the 
trufts  of  this  term  expectant  on  the  death  of 
hufband  and  wife,  either  became  void  by  acci- 
dent, or  were  originally  fo  in  their  creation  ;  for 
that  the  limitation  to  the  heirs  of  the  bodies  of 
A.  and  his  wife,  ought  to  be  confidered  as  a 
contingent  eflate  to  the  perfon  who  mould  anfwer 
that  defcription  ;  wftich  fa'-Ied  in  event,  becaufe 
no  iffue  of  their  bodies  furvived  them  both  to 
anfwer  it ;  for  nemo  efi  hares  viventis  ;  and  then 

*  P.  166.   both  the  fubfequent  limitations  *  were  void,,  be- 
ing limitations  of  the  truft  of  a  term  after  a  ge- 

(  344  )  neral  failure  of  iffue ;  and  fosthe  truft  for  the 
hufband  and  wife  being  determined  by  their 
death,  and  the  reft  being  void,  the  term  had  no 
fubfiftence  for  the  benefit  of  the  perfonal  repre 
fentatives  of  any  of  the  parties ;  but  mould  be 
confidered  as  attendant  on  the  inheritance. 

And  in  fupport  of  this,  the  above  noticed  dif- 
tinclion  between  a  term,  created  de  novo,  and  a 
term  in  grofs,  was  infilled  upon,  viz.  that  al- 
though where  A.  poiTeffed  of  a  fubfifting  term 
of  500  years,  devifes  it  to  B.  and  the  heirs-male 
of  his  body,  the  whole  fhall  veil:  abfolutely  in 
B.,  and  though  he  {hould  die  without  leaving 
iffue,  it  fhall  go  to  his  executors,  and  not  revert 
for  the  benefit  of  the  executors  of  the  teftator. 
Yet  that  where  one  feifed  of  land  in  fee,  devifes 
it  to  B.  and  the  heirs-male  of  his  body  for  500 

years, 
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years,  here  this  term,  though  it  goes  to  jS.'s  ex- 
ecutors, and  not  to  the  heirs-male  of  his  body, 
yet  upon  failure  of  fuch  iflue-male,  the  term  mail 
ceafe  for  the  benefit  of  the  heir  at  law  of  the 
teflator.  But,  in  this  cafe  it  was  decreed,  that 
the  term  mould  not  be  attendant  on  the  inheri- 
tance ;  for  that  the  party  who  raifed  the  term, 
and  had  power  to  fever  it  from  the  inheritance, 
mewed  his  intention  fo  to  do,  by  *  limiting  the  ■*  P.  167. 
trufl  tothefurvivor  of  him  and  his  wife,  and  the  (  345  ) 
heirs  of  fuch  furvivor;  which,  though  it  was  a 
void  limitation,  manifefted  his  intention  to  fever 
the  term  from  the  reverfion. 

However,  we  are  to  obferve,  that  Lord  Keeper  vidc  T  Mod- 
Finch  in  the  cafe  of  Burg  is  v.  Burgis  faid,  he  did  II5' 
deny  Lord  Coke's  opinion  in  Leonard  Lovie's  cafe, 
which  faith,  that  in  cafe  of  a  leafe  fettled  to  one 
and  the  heirs-male  of  his  body,  when  he  dies  the 
eflate  is  determined ;  for  Finch  faid  it  mould  go 
to  his  executors.     So   likevvife  Lord  Nottingham 
in  the  Duke  of  Norfolk's  cafe,  faid   it  was  Lord  3  Cafein 
Coke's  error  in  Leonard  Lovie's  cafe  to  fay,  that  c  anc'  3°" 
if  a  term  be  devifed  to  one  and  the  heirs-male  of 
his  body,  it  (hall  go  to  him  or  his  executors  no' 
longer  than  he  (hall  have  heirs-male  of  his  body  ; 
for  thefe  words  are  not  a  limitation  of  the  time, 
but  an  abfolute  difpofition  of  the  term  ;  and  in- 
deed the  decifion  in  the  Duke  of  Norfolk's  cafe 
feems  to  contravene  that  opinion  of  Lord  Coke. 

That  the  limitation  of  a  perfonal  eflate  to  one  stratton  *. 
in  tail,  veils  the  whole  in  him,  is  proved  by  many  Pag"0e"Ca 

Cafes.  Pari.  357. 

Pelham  v. 
Gregory,  ibid.  vol.  5.  435.  et  duke  of  Montague  v-  Lord  Beaulieu.  ibid. vol. 6.  255. 

*  Thus  where  one  devifed  that  all  his  money  *  P.  168. 
in  the  government  funds  fhould  be  laid  out  in  the  g  **  Y's2ie 
purchafe  of  lands,  and  fettled  on  his  eldeft  f0npre.chan.4ai 
A.  and  the  heirs-male  of  his  body,  remainder  to    (  346  ) 

Vol.  II.  I  the 
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the  fecond  fon  C.  and  the  heirs  male  of  his  body  ; 
and  bequeathed  the  reft  of  his  perfonal  eftate  to 
A.  and  the  heirs-male  of  his  body,  remainder  over 
in  the  fame  manner  ;  Lord  Chancellor  held  that 
the  perfonal  eftate,  (viz.  the  refidue  after  what 
•was  to  be  laid  out  in  purchafe  of  lands),-  could 
not  be  intailed,  but  the  whole  vefted  in  the  eldefl 
fon. 
Dad  t>.  Dictin-      So   where   long  Exchequer-annuities   for   9^ 
ion.  Vm.voi  8.  years  were  given  by  will  to  truftees  for  the  refi- 
due of  the  term,  in  truft  for  E.  for  fo  many  years 
of  the  faid  term  as  fhe  mould  live,  afterwards  to 
the  plaintiffs  for  fo  many  years  of  the  faid  term 
as  they  or  the  furvivor  of  ,them  mould  live,  and 
after  the  deceafe  of  the  furvivor  in  truft  for  the 
heirs  of  their  bodies  lawfully  begotten,  for  all  the 
refidue  of  the  faid  term,  and  for  default  of  fuch 
iffue,  in  truft  for  the  defendant.     Lord  Chancel- 
lor King  held  the  remainder  over  to  be  void,  and 
that  the  whole  vefted  in  the  plaintiffs  to  whom 
the  limitation  was  for  life,  with  remainder  to  the 
*  P.  169.   heirs  of  their  bodies  ;  and  accordingly  the  *  an- 
nuities were  decreed  to  be  fold,  and  the  money  to 
be  paid  to  the  plaintiffs.     In  this  cafe  the  devife 
was  only  in  truft,  and  yet  the  rule  was  the  fame. 
(  347  )        So  where  a  teftator  by  his  will  devifed   that 
i  Vezey  133.    400/.  mould  be  put  out  on  good  fecurity  for  his 
lutterfield  «    f°n  ^T*  tnat  ne  might  have  the  intereft  of  it  for 
ButterSeld.       his  life,  and  for  the  lawful  heirs  of  his  body,  and 
if  it  fhouid  fo  happen  that  he  mould  die  without 
heirs,  it  mould  go   to  his  youngeft   fon  J.  B. 
Lord  Hardwkke  decreed  that  the  whole  vefted  in 
the  fir  ft  taker,  and  the  limitation  over  was  too 
remote. 

The  fame  point  has  been  fince  adjudged  in  a 

late  great  cafe,  where  R.  T.,  by  will,  gave  the 

profits  and  half  yearly  dividends  of  400c/.  capital 

bank  flock  to  Sir  W,  P*  during  his  life  ;  together 

'*  with 
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With  the  income  and  payments  of  fix  annuities 
payable  at  the  Exchequer,  to  receive  the  payments 
during  his  life. — And  gave  his  dwelling-houfe  in  Daw  ■».  Pitt, 
London  (being  leafehold)  and  the  ufe  of  all  the  Shamjld 
furniture  and  houfhold  linen  therein,  to  M.  C.  Weftem,  heard 
during  her  life :  and  gave  to  L.  A.  P.  (daughter  j^1^18' 
of  Sir  W.  P.)  his  dwelling-houfe  and  eftate  at  0, 
and  the  ufe  of  all  the  goods,  furniture  and  linen 
there,  together  with  all  the  dattle  and  *  cart  hor-   *  P.  170. 
fes,  and  the  utenfils  in  hufbandry,  as  well  as  fome 
other  eftates  and  leafehold  houfes,  during  the  term 
of  her  natural  life.     And  after  the  death  of  M.  C. 
he  gave  to  L.  A.  P.  his  dwelling  houfe  in  London 
and  the  ufe  of  all  the  goods  therein  during  her 
life.-^— And  after  the  death  of  Sir  W.  P.  he  gave 
to  L.  A.  P,   the  dividends   on  the  4000/.    bank    (348  ) 
ftock,  and  all  the  payments  growing  due  on  the       '. 
faid   Exchequer-annuities   during  her  life ;    and 
after  her  deceafe  he  gave,  bequeathed,  and  de- 
vifed  all  the  afore-mentioned  land,  houfes,  bank 
ftock,  and  Exchequer-annuities,  to  the  heirs --male 
of  her  body  lawfully  begotten  for  ever ;  together 
with  all  the  furniture  in  both  his  houfes :    and 
for  want  of  fucb  ijfue^  he  gave  and  bequeathed  all 
the  faid  refpeclive  eftate,  bank  ftock,  and  annu- 
ities unto  W.  D.  for  life,  remainder  to  the  heirs- 
male  of  his  body,  remainder  over. 

Upon  the  death  of  R.  T.,  L.  A.  P.  entered  on 
the  eftates  devifed  to  her,  fuffered  a  recovery, 
and  fold  the  real  eftates :  afterwards  ihe  devifed 
and  bequeathed  all  her  real  and  perfonal  eftate 
to  the  faid  Sir  W.  P.  (her  father)  his  heirs,  exe- 


cutors and  adminiftrators.     Her  father  furviving 


her,  by  his  will,  after  giving  feveral  legacies, 
1    gave  and  devifed  all  his  real* eftates,  and  all  the   *  P.  171 
refidue  of  his  perfonal  eftate  (which  refidue   in- 
cluded  the   leafehold    eftates,    furniture,    bank 
ftock,  and  annuities  devifed  as  above  to  L.  A.^P.) 

I  2  unto 
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unto  the  defendant  W.  P.  his  heirs,  executors, 
adminiftrators  and  affigns.  After  the  death  of 
Sir  W.  P.  the  plaintiff  W.  D.  claimed  the  leafe- 
hold  eftate,  bank  (lock  and  Exchequer-annuities, 
by  virtue  of  the  remainder  limited  to  him  in  the 
will  of  R.  T.  But  the  Matter  of  the  Rolls  held 
(  349  )  tne  limitation  over  to  W.  D.  to  be  void,  and  that 
the  whole  veiled  in  L.  A.  P.  and  therefore  dif- 
miffed  the  plaintiff's  bill. 
June  1770.  But  upon  a  re-hearing  before  the  Lords  Com-. 

miffioners  of  the  Great  Seal,  they  reverfed  the 
order  of  difmiflion,  and  decreed,  that  the  plain- 
tiff mould  have  the  benefit  of  the  faid  leafehold 
eftates,    bank   ftock,   and   Exchequer   annuities 
vide  Earl         during  his   life.      Afterwards,    however,    upon 
Chatham  v.       an  appeal  to  the  Houfe  of  Lords,  the  Lords  re- 
6  Bro.  Pari.  ca.  verfed  that  decree,  and   thereby  eftablifhed  the 
450.  1771-       decifion  of  the  Rolls  (a). 

(a)  Again  where  A.  pofTefTed  of  a  confiderable  real 
and  perfonal  eftate  (among  other  bequefts)  made  one  in 
*  P.  172  t'ie  following  words,  "and  further  I  hereby  *  appoint 
my  faid  truftees  to  lay  out  at  intereft,  upon  real  and 
perfonal  fecurity,  as  they  fhali  think  proper,  the  fum  of 
4000/.  fterling,  part  of  my  faid  real  and  perfonal  eftate, 
and  to  make  payment  of  the  intereft  of  the  faid  fum  of 
4000/.  only  to  R.  G.  the  younger  fon  of  the  faid  R.  G. 
during  all  the  days  of  his  natural  life,  and  to  make  pay- 
ment of  the  principal  fum  itfelf  to  the  heirs  to  be  lawfully 
procreate  of  his  body;  but  declaring  that  the  above  in- 
tereft fhall  not  be  affe&able  by  the  debts  or  deeds  of  the 
faid  R.  G.  (the  fon)  and  in  the  event  of  his  death,  with- 
out lawful  iflue  of  his  body,  or  of  his  felling,  aligning 
away,  or  otherwife  difpofing  of  the  above  intereft,  or 
any  part  of  it,  my  will  is,  that  the  faid  fum  of  4000/. 
together  with  1500/.  fterling  further,  making  in  all  the 
fum  of  5500/.  fterling,  fhall  pertain  and  belong  to 
J.  H.  W.  One  queftion  was,  whether  the  remainder 
over  of  the  4000/.  and  the  legacy  of  1500/.  after  the 
death  of  R.  G.  (the  fon)  without  iflue  of  his  body,  were 
not  too  remote.  It  was  argued  in  fupport  of  the  limita- 
tion, 
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*  Here   we  obferve,  that  although   only   the  *  p.  ij^t 
dividends  and  payments  of   the    (lock   and    an- 
nuities and  ufe  of  the  furniture  were  devifed  for 

tion,    that  it  was  good,    from  the  manifeft  intention  of 

the  teftatrix,  that  it  fhould  take  place  upon  the  event  of 

(thefon)  R.  G.  dying  without  leaving  lawful  iflue.     But 

on  the   other  fide  it  was  contended,  that  the  4000/.  was 

an  eftate-tail  in  money  executed  in  R.  G  the  firft  taker, 

and  the  cafes  Butterfieldv.  Butterfield,    I  Fez.  133,  and 

Daw  v.  Pitt,  fee  infra  34.7,  were  cited,  and  it  was  faid, 

that  the  cafe  was  too  ftrong  to  admit  of  circumftances  gf 

the    intent  of  the   teftatrix  to  contradict  it.     Arid  per 

Lord  Thurlow,    with   refpe£t  to    the  4000/.    perfonalty, 

the    cafes    of  Butterfield  v.   Butter  field  and   Daw  v.  Pitt 

have  confirmed  the  *  do£trine   upon  that  fubje£t,  that  it    *  p    j^ 

is  too  late  now  to  argue  upon  |he  diftin£tion  of  principal  '     '     . 

and   intereft,    or    to    infift   upon  circumftances   of   the 

intent;    the  rule  muft  take   place  with    refpeft  to  the 

1500/,    that  fell    under   the  fame  objection.      And    his     > 

Lordfhip  decreed  the  remainder  over  too  remote.     Glover 

v.  Strothoff,  2  Bro.  Chan.  Rep.  33. 

The  Reader  will  obferve,  that  as  to  the  I500Z.  be- 
queathed in  the  above  cafe,  the  legacy  {o  far  is  original, 
but  being  to  take  effect  on  the  fame  contingency  on 
which  the  legacy  of  4000/.  was  to  go  over,  and  which 
was  a  general  failure  of  ifTue,  there  was  no  room  to  clafs 
this  cafe,  in  refpecl  of  this  part  of  the  bequeft,  with 
that  of  Wellington  and  Wellington,  beforementioned  note 
(a)  page  339.  or  others  of  that  nature. 

Again,  Where  S.  by  his  will  gave  as  follows,—- "  Item, 
I  give  and  bequeath  to  T.  M..  S.  during  the  term  of  his 
natural  life,  the  intereft  of  10.00/.  3  per  cent,  confol. 
Bank  annuities,  to  commence  the  day  after  my  death, 
to  be  regularly  paid  from  time  to  time,  in  ten  days,  or 
as  foon  as  poffible  after  the  fame  becomes  due.  At  his 
deceafe  it  is  to  devolve  to  the  heir  of  his  body  lawfully 
begotten,  and  in  default  of  iflue,  I  give  and  bequeath 
the  fame  to  the  heirs  6f  A.  that  (hall  be  then  living,  in 
equal  fhares  to  be  divided.  The  Mafter  of  the  Rolls 
held  that  the  legacy  vefted  abfolutely  in  T.  M.  S, 
Robinfon  v.  Fitzherbert,  2  Bro,  Chan.  Rep.  1 27. 

Sedvid,  infra  373,  note  [a). 

life 
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life  to  L.  A.  P.  and  not  the  (lock  annuities,  or 
furniture  themfelves  exprefsly ;  yet  it  was  held 
to  be  the  fame  thing  :  for  as  a  devife  of  the  rents 
and  profits  of  land  is  tantamount  to  a  devife  of 
fhe  land  it'felf ;  fo  pari  raiione,  a  devife  of  the 
dividends  and  payments  of  flock  annuities,  and 
of  the  ufe  of  furniture,  feems  equivalent  to  a 
like  limitation  of  the  (lock  annuities  or  furniture 
themfelves  ;  for  fuch  dividends,  payments  or 
ufe,  are  the  only  immediate  produce,  or  value 
of  tb^e  flock,  annuities  or  furniture  (a). 

(a)  But  this  rule  only  holds  where  perfonalty  is  fo 
given,  as  that  the  words  would  create  a  clear  tenancy  in 
tail  in  land. 

Therefore  where  one,  being  pofFefTed  of  a  confiderable 
perfohal  eftate,  made  his  will  in  India,  of  his  own  hand- 
writing, and  gave  feveral  legacies,  and  inter  alia-,  to  the 
heirs  of  his  brother  R.  TV.  300/.  and  gave  fhe  refidue  of 
his  eflate  to  his  brother  /.  TV.  and  to  his  heirs  male, 
equally  to  he  divided  among  them,  Jhare  and  Jhare  alike ; 
three  queftions  arofe,  firrt,  Whether  /.  TV.  fhould  take 
the  whole,  and  the  words  equally  to  be  divided,  be  re- 
*  P.  175.  jeered?  Secondly  4  Whether  /.  IV.  and  his  fons  fhould 
take  as  tenants  in  common  ?  Thirdly,  Whether  the 
father  fhould  take  for  life,  and  after  his  death  the  refidue 
fhould  go  to  all  his  fons  equally  ?  The  Lords  CommifH- 
oners  S  my  the  and  Bathurjl,  were  clear  of  opinion  that, 
according  to  the  true  conftruction,  the  father  would  take 
the  whole  for  life,  and  then  it  fhould  go  to  his  fons 
equally.      Wilfoir  verf.  Van/ittart,  Ambler  562. 

So  where  D.  being  refident  in  Calcutta,  and  poffefled 
of  only  perfonal  property,  made  her  will,  and  after  giving 
feme  legacies,  gave  all  the  refl,  refidue  and  remainder  of 
her  eftate,  both  real  and  perfonal,  unto  L.  to  be  placed 
atintereft  until  her  age  of  21  years,  or  day  of  marriage, 
and  then  the  whole  thereof,  together  with  the  intereft 
accumulating  thereon,  to  be  paid  to,  and  for  her  ufe, 
during  her  natural  life,  and  from  and  immediately  after 
her  deceafe,  fhe  gave,  cevifed  and  bequeathed  the  fame 
unto  the  heirs  of  her  body  lawfully  begotten,  equally  to 
be  divided  between    them,  ihare  and  fhare  alike  j  and  in 

default 
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default  of  fuch  iflue,  or  the  death  of  the  faid  L.  before 
her  faid  age  of  2i  years,  or  day  of  marriage,  (he  then 
gave,  devifed  and  Bequeathed  the  faid  refidue  and  re- 
mainder of  her  eftate,  unto  her,  the  teftatrix's,  brother. 
The  queftion  was,  whether  under  this  will  L.  took  an 
eftate  for  life  or  an  abfolute  intereft  in  the  perfonal 
property  ?  And  it  was  decreed  at  the  Rolls  that  L.  took 
only  an  eftate  for  life,  in  the  property  in  queftion.  And 
that  decree  was  affirmed  on  appeal  vto  the  chancellor. 
*  Jacobs  et  Uxor  againft  Amyatt  and  others,  4  Era  Ch.  *  P.  I J  $, 
Rep.  542. 

And  the  principle  we  are  now  illuftrating,  is  further 
confirmed  by  the  cafe  of  Knight  and  Ellis,  2  Bro.  Chan. 
Rep.  570.  in  which  it  was  refolved  that  if  the  firffc  eftate 
for  life  be  a  truft  eftate,  and  the  remainder  to  the  heirs 
of  the  body  a  legal  eftate,  the  latter  will  take  efFe£t;  be-? 
caufe  if  fuch  limitation  had  been  applied  to  land,  it  would 
not  have  created  an  eftate-tail. 

In  this  cafe  one  by  his  will  directed  that  his  truftees 
therein  named,  fhould  receive  the  rents,  until  his  nephew 
B.  fhould  attain  his  age  of  twenty-^one  years,  and  pay 
the  fame   as  after  mentioned,  viz..  to  pay  twenty  pounds 
s  a  year,  towards  the   education  of   B.    until  he  attained 
eighteen,    and  fifty  pounds    a  year  from   that  time  till 
twenty-one,  and  the  teftator  farther  declared  "  and  my 
will  further  is  that  my  faid  truftees  and  their  heirs,  (hall 
permit  and  fuffer  my  faid  nepheiv,  when  he  fhall  attain  his 
age  of  twenty-one  years,  to  receive  and  take  the  intereft 
of  the  monies,    which   iball   arife    from  the    rents  and 
profits  of  my  faid   eftates,    before  my  faid  nephew  fhall 
attain  his  age  of  twenty-one  .years,  and  which  (hall  be 
placed  out   at    intereft    as    before    directed,    during  his 
natural  life.     And   after  his   deceafe,    he  gave  the  faid 
monies   to  the  iffue   male   of  his  faid   nephew,  and  in  de- 
fault of  fuch  iffue,    I    give  the  faid  monies  to  my  three 
nieces    M.  A.   and   E.    equally   to    be    divided  between 
them,    Jhare  and  flare   alike.      And   the  queftion   was, 
whether  the  nephew   took  *  an  eftate    for  life,  '  or  the    #  p^  3-77. 
abfolute  intereft  in  the   accumulated  rents  and  profits  ? 
And  Lord  Thurlow  faid  that  he  thought  it  pretty  plain, 
'  that  under  this  will,  B.  took  only  annntereft  for  life,  in 
the  fund  in  queftion,  and  that  it  was  only  a  contingency 
on  which   it  was  to  go   to  his    iilue-male;  and  that   the 
plaintiffs  took  the  fund  in  the  alternative  of  that  contin- 
gency : 
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gency;  his  Lordfhip  faid  that  he  obferved  in  a  book  of 
great  character,  and  which  had  treated  the  fubje£r.  with 
o-reat    diligence  and    attention,    he   meant    Mr.  Fearn's 
effay,  after  citing  and  difcufling  all  the  cafes  on  this  head 
in    the  court   of  Chancery,  he  concluded   by   laying  it    | 
down,    as  the  rule   of  this  court,    that  it  will  go  every 
length  pojjible  to  carry  the  intention  of  the  tejiator  into   ex- 
ecution^ for  the  benefit  of  thofe  to  whom  the  tejiator  defigned 
a   benefit.     It   muft  have  occurred    to  the  judges,  who 
had  decided   thofe  cafes,  that   under  the  idea  of  making    I 
the  rules  of  decifion   as  to   leafehold   eftates,  analogous 
to  thofe  which  are  applied  to  eftates  of  inheritance,  the 
intention  of  the  teftator    muft   be   much  oftener  difap-    i 
pointed  than  carried   into  effect;  and,  then  there  was  no    I 
wonder  that  the  court  fhould  try  to  get  out  of  the  tech- 
nical rule,  by  any  means  that  it  could.     Now  what  did 
the  cafes  come  to  ?     A  man,  by  his  will,  devifed  to  A. 
for   life;    there  being   plainly    an   intereft  only  for   life 
given,  if  that  were  all,  the  difpofition  would  end  there 
as  to  y/.,  and  any  other  gift  would  be  effectual  after   his 
death.     The  teftator  then  gave  the  fame  fund  over  to  B. 
after  failure  of  iffue  of  A.  what  was  the  court  to   do  I 
It  was  clear  that  a  life  intereft  only  was  given  to  A.     It 
P„  i  *7  S.   *  was  clear  that  no  benefit  was  given  to  B.  while  there 
was  any  iffue   of  A.     The  confequence  was,  that  as  no 
intereft  fprings  to  B.  and  no  exprefs  eftate  was  given  after 
the  death  of  A.  the  intermediate  intereft  would  be  undif- 
pofed  of,  unlefs  A.  were    confidered   as    taking  for   the 
benefit  of  his  iffue,  as    well    as    of  himfelf;  and  as  the 
words,  in  this  cafe,  were  capable  of  fuch  amplification, 
the  court  naturally  implied  an  intention  in  the  teftator, 
that  A.  fhould  fo  take,  that  the  property  might  be  tranf- 
mifiible  through  him  to  his  iffue,  and   he  was  therefore 
confidered  as  taking  an  eflate-tail;  now  an  eftate-tail  in 
chattels  was  not  tranfmifiible  to  the  iffue,  in  the  fame 
manner  as  a  real  eftate,  nor  capable  of  any  kind  of  de- 
fce'nt,  and   therefore  an  eftate  in  chattels  lb  given,  from 
the  neceffity  of  the  thing,  gave  the  whole  intereft  to  the 
firft  taker;  but  if  the   teftator  without  leaving  it  to  the 
neceffary  implication,  gave  the  fund  exprefslyto  the  iffue, 
they  were  not  driven  to  the  former  rule,  but  the  iffue 
might  take  as  purchafers,  and  then  there  was  an  end  of  the 
enlargement,  of  any  kind,  of  the  eftate  of  the  tenant  for 
life;  for  another  eftate  was  given  after  his    death,    to 

other 
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*  But,    we  are  to   remember,  however,  that    (  350  ) 
although    a  devife    over   after   a  dying  without  *  p.   j-jq. 
heirs,  is  in  general  void  ;    yet  this   rule   is  not 
without  exceptions  ;  for  if  the  perfon  to  whom 
the  limitation  over  is  made,  be  a  relation  of  and  videOb. 
capable   of   being    collateral   heir    to  the  firft  {y^'i' 
devifee,  in  that  cafe  the  firfl  *devifee  takes  only  Herring, 
an  eftate-tail ;  becaufe  the  limitation  over  to  the 
collateral  heir  plainly  denotes  that  only   lineal 
heirs  could  have  been  intended.     As  where  A,  3  Lev.  70. 
devifed  lands  to  B.  and  his  heirs,  and  for  want  Thacekre*" 
of    heirs    of  him,    to   Z).,    it  was   adjudged    an 
eftate-tail  only  in  B.  becaufe  D.  was  a  near  re- 
lation and  heir  to  B.  and  therefore  B.  could  not 
die  without  heirs  fo   long  as  D,  or  any  of  his 
lineal  heirs  exifted  (a). 

*  So  where  A.  deviled  lands  to  his  fon  for  life,  *  P*  ]8o. 
then  to  his  fon  A.  for  life,  remainder  to  his  fon  TdbT'TTyte 
G.   and  his  heirs  for  ever,  and  if  he  mould  die  v.  wniis. 
without  heirs,    then  to  his  two  daughters ;  this 
was  determined  to  be  an  eftate  tail  in  G. ;  for  it 
was  impoflible  he  mould  die  without  heirs  whilft 

other  perfons,  who  were  to  take  by  purchafe :  it  no 
longer  refted  on  conjecture.  The  v/ord  ifjue  ufed  in  a 
will,  certainly  was  confidered  as  creating  an  eftate-tail, 
and  that,  becaufe  the  context  puts  on  the  word  an  import, 
which  it  had  not  naturally;  but  in  a  feoffment  it  was  not 
a  word  of  inheritance ;  and  a  gift  to  A.  and  the  iffue  of 
his  body,  gave  only  an  eftate  for  life.  And  his  Lordfliip 
was  of  opinion  that  the  iffue,  if  any,  would  have  taken 
as  purchafers,  and  that  in  the  event  that  had  happened  of 
there  being  no  iffue,  the  limitation  over  took  place. 

The  above  decifion  coincided  with  Lord  Camden's  fen- 
timents  on  the  fame  cafe,  before  whom  it  had  occurred, 
on  another  queftion  before  that  under  difcuflion  was  ripe 
(  for  decifion. 

(a)  Et  vid.  S~  L.  Morgan  et  Ux.  verf.  John  Griffiths 
and  Others.  Coivper  234. 

his 


CF  EXECUTORY  ESTATES 


I  P.  W.  23. 
Nottingham  v 

Jennings, 


his  fifters  were  living ;  confequently  the  teftator  I 
by  heirs,  could  only  mean  heirs  of  the  body. 

The  rule  holds  the  fame  where  the  remainder 
is  limited  to  the  heirs  of  the  teftator  himfelf,  if  i 
fuch  heirs   muft  alfo  be  heirs  to  the  firft  devifee. 
As  where  A.  devifed  to  his  fecond  fon  and  his 
(  35 l   )     heirs  for  ever  ;  and  for  want  of  fuch  heirs  then  | 
to  the  teftator's  -,right ;  here,  though  the  devife  | 
to  the  teftator's  heirs  was  a  mere  nullity,  as  fuch 
heirs  muft  be  in  by  defcent,  yet  it  was  held  fuffi-  ; 
cient  to  manifeft  the  intent  and  aid  the  conftruc- 
tionof  an  eftate-tail. 

But,    wherever,    the    remainder    after   dying  | 
without  heirs,  is   limited  over  to  one  who  is  not 
heir  to   the  firft   devifee,    fuch  after  limitation  j 
does  not   alter  the  preceding  pofitive  devife  in 
fee ;  nor  will  the  courts,  it  feerns,  in  that  cafe,  1 
go  fo  far  as  to  reftrain  the  general  import  of  the 
word   heirs   to   that   of   the  words  heirs   of  the 
body.  » 

*  Thus  where  there  was   a  devife  to  one  and 
his  heirs,  and  if  he  die  without  heirs,  then  to  a. 
charity.     Lord  Chancellor  faid,  the  devife  being; 
to    one  and  his   heirs,    and   if  he   die  without' 
heirs,  then  over,  fuch  devife  over  was  void,  and! 
the  word  heirs  mould  not  be  conftrued  to  fignify 
heirs    of  the   body,  where  the   devifee  over   is 
not  inheritable. 

So  Where  the  teftator  devifed  to  his  fon  and* 
his  heirs,  and  if  he  mould  die  without  heirs,  re- 
mainder over  to  another  who  was  half  brother 
to  the  fir  ft  devifee ;  upon  a  queftion  made, 
Whether  the  firft  limitation  was  in  fee  or  in 
(  352  )  tail?  Lord  Hardwicke  faid,  it  was  a  plain  cafe, 
and  one  of  thofe  points  which  the  court  would 
not  fuffer  to  be  argued,  as  having  been  deter- 
mined before.  This  was  .a  devife  over  to  a 
ft  ranger,  as  the  law   conftders    him,    and  who 

could 
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could  not  in  any  event   inherit  as   heir   to   his 
brother. 

Again,  a  devife  may  be  to  one  and  his  heirs, 
with    an  executory  devife   over,  limited  to  take 
place  on  an  event  which  muff  happen  within  the 
compafs  of  a  life  in  being.     As  where  a  teftator  Vin.  8.  fbi.  in. 
devifed  to  A.  and  his  heirs,  and  if  he  mould  diepl\3sf-  ?urnel 

r>  l   •      L     •  •  ■    '*"  Wood. 

before  twenty-one,  tnen  to   B.  and  -his  heirs;  this 
was  a  good  executory  devife  to  B. 

*  Upon   the  fame  principle,  though  an  exe-  *  P.  182. 
cutory  devife   to  veft   on   a  dying  without   iffue Vide Duke  of 

^        Norfolk's  cafe 

generally  is   not  good,  becaufe  too  remote;  yet  3  chan.  Caf.  \, 
where  the   dying  without  iffue  is '  reftrained  to  &c- and infra 
the  period  of  a  life  in  being,  an  executory  de- p#  353' 
1  vife  thereon  limited  will  be  good. 

It  is  true  indeed,  that  in  the  cafe  of  Cbildznd  Child,*.  Bailey. 
i  Bailey,  where  the  teftator  pofTefTed  of  a  term  de-  ir'0i  Abt-f9' 
vifed  it  to  his  wife  for  life,  and  after  to  W.  his  611.  p. 5. 
eldeft  fon  and  his  affigns,  and  if  he  died  without  Palm'  48, 333* 
iffue  then  living,  to  T.  another  fon  ;  it  was  held 
to  be  a  void  devife  to  T.     And  fo   again  where 
teftator  devifed  a  term  to  his  fon,  and  if  he  died 
unmarried  and  without  iffue,  then  to  his  daughter,    (  353   ) 
and  if  his  fon  be  married,  and  had  no  iffue  then  Gibbons*>. 
living  to  enjoy  it,  then  after  his  foil's  wife's  death  3  Lev.  22. 
to  his* daughters  ;  the  court  he'd  that  though  it  1Eq.Abr.19a. 
mould  be  intended  a    dying  without  iffue  living 
at  his  death,  yet   it  would  be   void  according  to 
Child  and  Bailey's  cafe. 

But  however,  the  authorities  of  thefe  and 
other  cafes  of  the  like  nature,  have  been  fince 
over-ruled.  The  cafe  of  Child  and  Bailey  was 
cited  and  commented  upon  by  Lord  Nottingham 
in  the  Duke  of  Norfolk's  cafe,  where  indeed  he 
denied  and  decided  direclly  againfl  it  ■,  and  a 
great  many  fubfequent  cafes  have  *  been  de-  *  p.  jg-i.' 
cided   on  the   principles  upon   which  Lord  Not- 

tingham 
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tingham  proceeded  in  his  decifion  of  the  Duke  of 
Norfolk's  cafe. 

The  Duke  of  Norfolk's  cafe  was  in  effect  this. 
H.  F.  having  feveral  fons  created  a  term  of  200 
years  and  declared  it  to  be  in  truft  for  his  fecond 
fon,  and  the  heirs  male  of  his  body,  remainder 
to  his  other  fons  ;  provided  that  if  his  eldeft  fon 
died  without  iffue,  or  not  leaving  his  wife  enfeint 
with  a  child,  living  the  fecond  fon,  or  that  after 
the  dea[h  of  the  eldeft  fon  by  failure  of  iffue 
male  of  his  body,  the  Earldom  of  A.  fhould 
defcend  on  the  fecond  fon,  then  the  truft  mould 
ceafe  as  to  the  fecond  fon  and  his  heirs  ;  and 
then  the  truft  mould  be  for  the  third  fon  and  the 
heirs  male  of  his  body,  with  like  limitations  to 
the  other  fons ;  the  eldeft  fon  died  without  iffue, 
living  the  fecond  fon  ;  and  the  Earldom  of  A*. 
did  defcend  to  the  faid  fecond  fon.  Whether 
the  executory  limitation  over  to  the  third  fon 
upon  that  event  was  good,  was  the  queftion. 
And  Lord  Nottingham,  upon  the  ground  of  its 
being  a  limitation  to  take  effect  upon  the  dying 
without  iffue,  within  the  compafs  of  a  life  then. 
in  being,  decreed  it  was  a  good  limitation  to  the: 
third  fon,  contrary  to  the  opinion  of  the  three 
chief  juitices  who  affifted  *  him  ;  this  decree; 
was  afterwards  leverfed  by  Lord  Keeper  North, 
but  that  reverfal  was"  again  reverfed  upon  an 
appeal  to  the  Houfe  of  Lords,  who  eftablifhed 
Lord  Nottingham's  decree. 

Here  we  are  to  obferve,  that  an  executory 
devife  of  a  term,  and  the  limitation  of  the 
trufts  of  a  term  are  governed  by  the  fame 
rules. 

So  where  the  teftator  poffeffed  of  a  term  for 
years,  devifed  the  lands  to  B.  and  to  the  heirs 
of  his  body,  and  if  B.  mould  die  without  iffue, 
living  C.  then  to  C.  jhe  court  held  this  a  good 

limitation 
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limitation  to  C.   the  contingency  being  to  arife  a  r>anv.  522. 
within  the  compafs  of  a  life  in  being.  ^Atk.  288. 

And  again  where  a  teftator  devifed  his  term  to 
his  wife  for  life,  and  after  her  death  to  R.  F.  for 
life,  and  after  her  death  to  T.  F.  and  his  children,    (  oc$  ) 
and  if  the  faid  T.  F.  mould  happen  to  die  before  *  %•  Abr.  193, 
the  expiration  of  the  faid  term,  not  having  iffue  Flctcher  s cafe- 
of  his  body  then  living,  then  to  go   over  to  D. 
for  the  refidue  of  the  term;  this  limitation  to  D. 
was  decreed   good,  the  contingency  being  con- 
fined to  a  death  without   ilfue  then  living  ;  for 
though  it   was   contended,  that  the  words  then 
living  related  only   to  the  *  other   words  before  *  P.  1  g^. 
the  expiration  of  the   term,  yet   it   was  anfwered, 
that  thofe  words  mull  relate  to  the  time  of  the 
death,  otherwise  there  would   be   no  difference 
between  this  and  the  .common  limitation  over  of 
a  term  if  one  die  without  iffue ;   for  there  it  mud 
be  intended  dying  without  iffue  before  the  expiration 
of  the  term,  there   being  nothing  to  limit    over 
after  the  expiration  of  the  term. 

So  an   appointment  by  will  to  A.   and   if  heThruftout*. 
died  without  iffue  under  twenty-one,  then  over  D5£?£ 
to  others,  was  held  a  good  limitation  by  way  or 
executory  devife  ;    as  it   depended   on    a    con- 
tingency  to  arife  within  the   compafs  of  a  life 
then  in  being. 

It  is  the  fame  if  the  dying  without  iffue  be  con-  videfupra, 
fined  to  the  compafs  of  2 1  years  after  the  period  p" 3 
of  a  life  in  being. 

This  appears  in  the  cafe  of  Maddox  and  Stains  supra  32s. 
above  cited,  and  will  further  appear  in   the  cafe    (   356  ) 
of  Stephens  v.  Stephens,  and  in  other  cafes  cited 
hereafter,  in  refpect  to  the  eventual  validity  of 
a  fubfequent  executory  limitation,  where  a  pre- 
ceding one  happens  not  to  take  effect. 

*  Again  in  the  cafe  of  Sheffield  v.  Lord  Orrery,    *  P.  T  86, 
where  the  teftator,  if  he  Ihould  leave  no  legi-  Sheffield*. 

.  •„    .      Lord  Orrery. 

timate  3  Atk.  a8J 
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timate  fori  or  daughter  who  mould  leave  an^r 
child  behind  them,  in  fuch  cafe  of  their  dying 
without  leaving  iffue  behind  them,  willed  and 
directed,  that  C.  fhould  have  his  eftate  both  real 
and  perfonal,  &c.  one  queftion  was,  whether 
the  limitation  of  the  perfonal  eftate,  was  not  too 
remote?  Lord  Hardwicke  held  that  the  limita* 
tion  being  confined  to  the  period  of  a  life,  was 
warranted  by  the  rules  of  law;  and  he  obferved, 
that  although  it  was  certain  that  a  limitation  of 
a  perfonal  thing,  could  not  be  allowed  after  a 
dying  without  iffue  generally ;  yet  if  it  were' 
confined  to  the  extent  of  a  life  or  lives  in  being, 
or  within  ten  months  (or  the  birth  of  a  child) 
after  a  life  in  being,  or  to  the  death  of  fuch  child 
before  the  age  of  21,  the  limitation  would-be 
good. 
vide  infra.  Indeed  with   refpect  to   executory  devife$  of 

terms   for  years,  or  other  perfonal   eftates,  the 
court  of  Chancery   has  very  much    inclined  to 
(   1  cy  )    lay  hold  of  any  words  in  the  will,  to  tie  up  the 
generality  of  the  expreffion  of  dying  without  iffue  $ 
and  confine  it  to  dying  without  iffue  living  at  the 
time  of  the  perfon's  ddceafe. 
*  P.  187.       *  Thus  where  A.  devifed  lands  to  his  wife  for 
1  p.  w.  Nichols  life,  remainder  to  his  fon  T.  and  his  heirs ;  pro- 
». Hooper  198.. vided  that  if  ^e  faid  gr.  fhould  die  without  iffue 

of  his;  body,  then  he  gave  100/.  a-piece  to  his 
two  nieces  C.  and  ZX,  to  be  paid  within  fix  months 
after  the  death  of  the  furvivor  of  his  f aid  wife  and 
fon  T.  by  the  perfon  who  mould  inherit  the  pre- 
mifes,  and  in  default  of  payment  as  aforefaid, 
the  teftator  devifed  the  lands  to  the  legatees  for 
payment :  this  dying  without  iffue  was  conftrued 
a  dving  without  iffue  living  at  his  death  (for  it 
clearly  appears,  that  an  indefinite  failure  of  iffue 
at  any  time  was  not  meant,  by  the  legacies  being 
limited  to  be  paid  within  fix  months  after  the 

death 
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death  of  the  furvivor  of  the  mother  and  fon) 
and  therefore  upon  the  event  of  fuch  a  contin- 
gency, the  limitation  would  have  taken  effecl : 
but  as  the  fon  died  leaving  iffue,  though  that 
iifue  died  within  fix  months  after  the  death  of 
the  fon,  the  court  held  the  legacy  not  due;  as 
the  contingency  (of  dying  without  iffue  then  liv- 
ing) had  not  happened. 

It  is  faid  indeed  in  the  report  of  this  cafe,  that 
where  a  legacy  is  given  on  a  dying  without  iffue,  it 
fhall  be  underftood  a  dying  without  iffue  then    (  358  ) 
living.     But   it  is   to  be  obferved  *  that  fuch  a  ^2^.313. 
conftruction  was  not  necelfary  to  make  the  limi-    '        l°*m 
tation  good  in  this  cafe,  for  the  reafons  I  have 
given;  and  that  fuch  a  conftruction  is  not  allow- 
ed, without  fome  reftrictive  circumftances  in  the 
limitation.   Vide  Fitz-Gibb.  68.  Green  v.  Rod,  and 
1  Burr.  272-3.  and  other  cafes  hereafter  cited. 

So  where  a  teftator  devifed  to  his  Ion  A.  for  Target  «.Gatmt, 
life,  and  no  longer,  and  after  his  deceafe  to  fuch  '  "*32" 
of  J.'s  iffue  as  A.  mould  by  will  appoint ;  and 
in  cafe  A.  mould  die  without  iffue,  then  he  de- 
vifed the  lands  over.  Thefe  words  upon  the 
whole  of  the  will  were  conilrued  to  mean  iffue 
living  at  his  death  ;  becaufe.it  was  to  be  intended 
fuch  iffue  as  A.  mould  or  might  appoint  the  term 
to,  viz,,  iffue  then  living -[a). 

•Again. 

[a)  So  (in  the  cafe  of  Hockley  and  his  wife  againfl: 
Mawbey,  3  Bro  Rep.  Chan.  82.)  where  one  devifed  mo- 
ney to  be  laid  out  in  a  purchafe  of  freehold  eftates  to  be 
fettled  on  his  wife  for  life;  and  alio  gave  his  wife  freehold 
and  leafehold  eftates  for  her  ufe :  and  from  and  immediately 
after  her  deceafe,  he  gave,  devifed  a,nd  bequeathed  the 
fame,  and  every  part  thereof,  in  the  following  manner, 
viz.  unto  his  fon  M.  and  to  bis  iffue,  lawfully  begetten,  or 
to  be  begotten,  to  be  divided  amongjl  them,  as  be  thinks 
*fit :  and  if  my  faid  fon  ihall  happen  to  die,  without  iffue  *  P.  1 8g„ 
lawfully  begotten,  my  will  is,  that  as  well  >my  prefent 

freehold 
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P.  190.  *  Again  where  C.  having  two  nephews  A.  and 
sp.  w.  534.  $#  devifed  the  furplus  of  his  perfonal  eftate  to 
vSeSta37o!  them,  and  if  either  of  them  mould  die  without  \ 

freehold  as  leafehold  eftates,  as  the  eftates  hereby  directed 
to  be  purchafed,  fhall  be  fold,  and  the  money  arifing  there- 
from fhall  be  equally  divided  between  my  brother  T.  ic.'s 
children,  and  my  filler  IV.'s  children,  and  my  fifter  P.'s 
children.  And  I  hereby  order  and  direct,  neither  the 
eftate  dire&ed  to  be  purchafed,  nor  any  of  my  prefent 
freehold  or  leafehold  eftates  may  be  fold  or  difpofed  of 
during  the  life  of  my  wife  or  my  fon.  One  queftion  was, 
whether  the  devife  to  the  brother's  and  filler's  children 
was  or  was  not  too  remote,  as  depending  upon  the  fon's 
dying  without  iflue  ?  And  it  was  held  to  be  a  contingency 
with  a  double  afpedt;  in  one  event  a  gift  to  the  children 
of-  the  fon  if  he  fhould  have  any,  and  if  he  mould  not 
have  any  child,  that  then  the  eftate  fhould  be  fold  for  the 
purpofes  of  the  will.  That  he  did  not  mean  the  eftate  to 
go  as  an  eftate  tail,  but  that  the  children  fhould  take  dif- 
tributively,  in  which  cafe  they  muft  take  as  purchafers, 
and  the  confequence  was  that  R.  took  only  an  eftate  for 
life,  he  had  a  power  to  divide,  and  it  was  fufficient  that 
the  divifion  muft  take  place  at  the  death  of  R.  which  was 
within  the  rules.  Two  events  were  provided  for,  ift.  . 
There  being  children  of  Richard,  in  which  cafe  they 
would  take.  2dly,  There  being  no  children,  in  which 
cafe  the  eftates  vefted  in  the  perfons  defcribed. 

And  in  the  cafe  of  Donne  verf.  Merrifield,  heard  at  the 
Rolls,  22d  Oilober  1730,  and  cited  Ca.  Temp.  Talbot. 
Where  the  devife  was'  of  a  term  to  his  brother  "John  for 
life,  then  to  fuch  perfon  as  he  fhould  marry,  for  her  join- 
ture y  and  after  her  death  to  the  heirs  of  the  body  of  his 
brother  John,  and  the  executors,  adminijtrators  and  affigns 
of  fuch  heirs,  during  the  refidue  of  the  term;  and  for 
default  of  fuch  iffue  of  his  brother  'John  then  to  Henry 
Donne;  the  limitation  to  Henry  was  held  good;  the  words 
being  taken  to  be  heirs  living  at  his  death.  The  ground 
for  which  conclufion  feems  to  me  to  have  been,  that  the 
extending  the  limitation  to  the  heirs  of  the  body  of  his 
brother,  to  the  executors,  adminiftrators  and  affigns  of 
fuch  heirs,  fhewed  that  the  brother  himfelf  was  not  meant 
to  take  an  eftate-tail. 

children, 
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children,  then  to  the  furvivor.     It  was  held  that 

dying  without  children  mud  in  this  cafe  be  taken 

to  be  dying  without  children  then  living  ;  becaufe 

the  immediate  limitation  over  was  to  the  furvw* 

ing  devifee. — So  where  A.  devifed  portions  to  his 

four  children,  payable  at  their  refpeclive  ages  of 

21  or  marriage,  and  in  cafe  any  of  them  mould  chanc.Prec. 

die  before  the  time  of  payment,  or  without  ijfue,  ^s^inner011' 

then  his  or  their  portion  to  go  to  the  furvivor  s  or    (org) 

furvivor,  and  his  heirs :  it  was  heid   this  could 

not  be  a  dying  without  iflue  generally,  but  fo  as 

the  furvivor  might  *  take  ;  which  mult  be  during   *  P.  191, 

the  life  of  fome  or  one  of  them,   and  fo  was 

good. 

And  where  the  teftator  made  his  wife  execu-  Pinlmry-y. 
trix,  and   gave   her  all  his  goods  and   chattels,  jpmw    6 
provided   that  if  fhe  mould  die  without  ijfue  by  vide  Paine  v. 
the  teftator,  then   after  her  deceafe    80/"  mould  ^SmSfe^* 
remain  to  the  teftator's  brother  ;   the  wordy  then  Taylor,  infra 
after  were  taken  to  mean  immediately  after,  and  373  No:e  (a) 
confequently  to  reftrain  the  dying  without  iflue 
1  to  the  time  of  her  death. 

So  where  a  term  was   devifed   to  A.   for  life,  3  p.  w.  a58. 
remainder  to  fuch  children  as  the  teftator  ftiau;ld^tkil£0"  *■ 
leave   at  the  time   of  his  death,  and   if  all  fuch  Videfamepoint. 
children   fhould   die  without   leaving  any  iflue,  x  p- w- 663- 

,  n  ,  .  ,    ,...  *       j       -r      .       Forth -y.  Chap- 

then  to  B- :  this  was  a  good  executory  deviie  :to  man,  cited  infra. 

E.  and  the  words  '*  Wkhout  having  any  iflue'*  Martin v  Long, 

were  underftood   to  mean  "  leaving  any  ijfue  at  Pr"Chan.i5. 

I"  the  time  of 'their  deaths."     Again,  where  one  Read*. sne'11. 
devifed  a  perfonal  eftate,  in  truft,  to  be  fettled  ^of^fifra'" 
on  his  daughter  or  (a)  the  heirs  of  her  body,  but  316,  s  l.  as 

Sin  cafe  his  laid  daughter  mould   die  leaving  no  t0  fre(?JlokL 

[a)  .Nota,  No  exprefs  gift  is  here  made  to  the  mother 
I  for  life,  but  that  was  held  by  Lord  Hardwicke  not  to  be 
'material,  and  obferve  that  £*  or"  was  by  him   conftrued 
l^<  and." 

Vol.  II.  K  heirs 
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heirs  of  her  body,  then  over  to  others;  Lord 

*  P.  192.   Hardwicke  *  decreed  the  limitation   over  good, 

upon  the  contingency  of  the  daughter's  dying 

without  iffue  living  at  her  death  ;  as  he  confides 

ed  the  word  leaving  as  relating  to  that  time.     So 

(  360  )    m  another  cafe,  where  the  teftatrix  gave  to  her 

3  Atk.396.      two  nieces  F.  and  L.   each  one  half  of  the  pro- 

Lainpicy*.        ^      -         f    b       k    ft       k      and    t      /y^/;, .  ;jr         afld    -| 
Blower.  '  P u      7 

either  of  them  mould  happen  to  die  before  the 
legacy  became  due  to  her,  and  leave  no  iffue, 
the  ihare  of  her  fo  dying  mould  go  to  the  furr 
vivor ;  the  words  and  leave  no  ijjue  were  con- 
ftrued  "  leave  no  iffue  living  at  the  time  of  her 
death."  (a) 

*  P.  1Q3.        *  It  has  indeed  been  held,  that  where  the  in- 
smjth  f.ciever.  ierea  0f  money  was  devifed  to  one  for  life,  and 

2  Chan.  Rep.      .  J.     1    ■  ..■'.„  .  .       .       , 

410.  &  vide      it  ne  die  without  ijjue,  the  principal  to  go   over, 
fame  cafe         tbat  fuch  a  limitation  was  eood  ;  upon  a  diftinc? 

1  Vern.  38.  P  * 

[a)  So  where  one  poffefied  of  premifTes  for  a  term  for- 
years  ^c  gave  them  to  his  grandfon  P.  fori  of  D.  and  his 
wife,  and  the  heirs  lawfully  of  him  for  ever,  but  in  cafe 
he  fhould  happen  to  die  and  leave  no  lawful  heir,  then 
and  in  that  cafe  he  gave  them  after  the  death  of  his  faid 
grandfon  O.  to  the  next  eldeft  fon  or  heir  of  D.  and  his 
wife;  and  fo  on  to  the  next  eldeft  fon  or  heir,  if  the  laft 
fhould  die  without  heirs"  P.  took  poffeffion  and  died 
without  iffue,  and  on  his  death  the  next  eldeft  fon  of  D*. 
and  his  wife'  brought  an  ejectment,  and.  Lord  Kenyan 
without  hearing  the  argument  faid,  that  on  conference 
with  the  reft  of  the  court,  they  were  clearly  of  opinion, 
that  the  limitation  over  was  good.  This  was  a  chattel 
intereft  limited  to  P.  and  the  heirs  lawful  of  him  for  ever, 
but  in  cafe  he  fhould  happen  to  die  and  leave  no  lawful 
heir,  then  over,  £frV.  now  it  was  apparent  on  the  will, 
that  the  teftator  "  by  lawful  heirs"  meant,  "  heirs  of  the 
body"  and  "  leaving  no  lawful  heir"  muft  be  confined  tq 
5<  leaving  no  iflue  at  the  time  of  his  death."  ^Goodtitle 
pn  the  dem.  of  Peake  verf.  Pagden^  2  Durnf.  £9°  Eajl  Term 
Rep    720. 

Fid.  infra  373.  note  a* 

tion 


LIMITED  UPON  A  FAILURE  OF  HEIRS  OR  ISSUE.     . 

tion  taken,  between  the  devife  of  the  intereff,  of 
money,  and  of  money  itfelf.  But  that  diftinc- 
tion  has  been  repeatedly  over-ruled  and  explod- 
ed, as  appears  in  the  above  cited  cafes  of  Butter- 
field  v.  Butterfield,  and  of  Daw  v.  Butterfield,  and  %>ra  page^?. 
of  Daw  v.  Pit. 

There  is  a  cafe  of  a  very  different  nature  from 
the  foregoing,  where  a  portion  for  a  daughter 
limited   after  an  indefinite  failure   of  iffue-male 
was  allowed  to  take  place.     It  was  the  cafe  of  a  *  Lev.  35. 
fettlement  on  hufband  and  wife,  for  their  lives,  ciTrk!""^ 
remainder  to  the  firft,  &a  fon  in  tail-male,  and  *  Sid.  103. 
if  » the  hufband  mould   die  without  iffue  male,  re- 
mainder for  a  term  to  raife  1500/.  for  portions 
for  daughters ;  the  *  hufband  died,  leaving  iffue    *  P*  I94° 
a  fon  and  a  daughter,  the  fon  died  without  iffue;    (  3^*   ) 
it  was  adjudged  that  the  daughter  mould  have  the 
1500/. ;  for  that  whenever  the  iffue-male  of  the 
hufband  failed,  he  might  properly  be  faid  to  be 
dead  without  iffue-male :    here  we  obferve,    as 
there  was  a  preceding  eftate-tail,  a  recovery  fuf- 
fered   by  tenant  in  tail  would  have  barred  this 
term,  and  the  daughters'  portions;  and   there- 
fore the  allowing  the  limitation   to  take  effect, 
was  not  running  into  the  inconveniencies  of  an 
executory  devife,  limited  on  fo  remote  a  contin- 
gency ;  becaufe  this  limitation  was  liable  to  be 
barred,  whereas  an  executory  devife  is  not. 

But  though  the  courts,  in  the  cafe  of  pergonal 
ejlates,  generally  incline  to  pay  attention  to  any 
circumftance  or  expreffion  in  the  will,  that  feems 
to  afford  a  ground  for  conflruing  a  limitation 
after  dying  without  iffue,  to  be  a  dying  without 
iffue  living  at  the  death  of  the  party,  in  order  to 
fupport  the  devife  over,  yet  in  the  cafe  of  a  real  Lee  v.  Vincent 
eftate,    it    feems    the    confiruction    is    generally  frT°  Ellz*a6* 

L-rri  •  r  1  i        •  I  Leon.  2,85. 

Qtnerwije;  ror  there  we  are  to  confider  the  mte-  3  Leon.  ro6. 
K.2  •  reft 


; 
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reft  of  the  heir  at  law  is  concerned  ;  which  is 
always  much  favoured  by  our  laws. 
*  P.  195.       *  Therefore,  where  a  teflator  gave  the  refidue 
of  his  real  and  perfonal  eftate  to  his  nephews  W. 
and  G.  and  if  either  of  them  fhould  depart  this 
(  362  )    life,  and  leave  no  iffue  of  their  refpective  bodies, 
Forth  v.  then  he  gave  the  faid  premifes  to  D.     Here  Lord 

1  p^w!  667.  ^'  Par^er  observing  that  the  devife  carried  a  free- 
hold as  well  as  a  leafehold,  neverthelefs,  chought 
it  might  be  reafonable  enough  to  take  the  fame 
word  in  two  different  fenfes,  as  to  the  two  diffe- 
rent eftates;  and  that  as  to  the  freehold,  the 
conftru&ion  mould  be,  if  IV.  or  G.  died  without 
irTue,  generally,  and  as  to  the  leafehold  the  fame 
words  might  be  conftrued  to  mean  a  dying  with- 
out having  iffue  at  their  death  (a). 

Mr. 

(a)  But  words  are  taken  in  two  different  fenfes,  only 
jn  cafes  where  the  intent  will  be  beft  anfwered,  by  fo  un- 
derftanding  them ;  and  therefore  if  it  appears,  from  the 
jnftrument,  that  the  teftator  intended  the  eftates  fhould 
go  together,  the  fame  eonftruction  will  be  given  to  the 
fame  limitation  as  to  both. 

Thus  in  the  cafe  of  Richards  verf.  Lady  Bergavenny, 
Z  Pern.  Rep.  324.  where  an  ejiate  together  with  the  fur-  j 
niture  of  the  houfe,  was  limited  to  Lady  B.  and  fuch  heir 
male  of  her  body  as  fhould  be  living  at  his  death,  and  in  \ 
default  of  fuch,  the  remainder  over;  the  queftion  was 
whether  the  goods  fhould  go  over  to  the  remainder-man,  ( 
or  whether  the  abfolute  property  thereof  vefted  in  the 
Lady  B.  Et  per  curiam,  the  limitation  of  thee/late  "  to 
the  Lady  B.  and  fuch  heir  of  her  body  as  fhould  be  living 
at  her  death,  with  a  remainder  over  for  want  of  fuch,"  is' 
an  eftate  tail,  and  the  limitation  making  an  eftate  tail  in 
the  land,  the  goods  difpofed  in  the  fame  claufe  muft  go 
in  the  fame  manner,  and  confequ  ntly  the  abfolute  pro- 
perty is  in  the  firft  devifee,  and  no  remainder  of  goods 
after  an  eftate-tail  is  good;  for  the  words  "  heir  of  her 
body"  mult  not,  as  to  the  land,  be  confirued  to  be  a  word 
of  limitation,  and  make  an  eftate-tail,  and  as  to  the  goods, 

"  '  to 
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*  Mr.  P.  Williams  indeed,  in  a  note  upon  this  *  P.  196. 
cafe,  fays,  that  by  the  will  the  limitation  over 

was  exprefsly  reftrained  to  the  leafehold,  though 
in  Lord  Macclesfield' 's  notes  that  word  was  omit- 
ted. But  it  feems  that  Lord  Hardwicke  in  the  Vjde3Atk.*88. 
cafe  of  Sheffield  v.  Lord  Orrery  obferved,  that 
Mr.  Williams  is  miftaken  in  that  note,  for  that 
upon  looking  into  the  cafe,  it  appeared,  that 
both  freehold  and  leafehold  were  devifed  by  the 
fame  words. 

*  Again,  where  a  teftator  having  two  fons  TV.   *  P.  197, 
and  R.  devifed,  that  if  W.  his  eldeft  fon. mould  wakerv.Drew: 
happen  to  die,  and  leave  no  ijfue  of  his  body  law-  An™  vid^a373" 
fully  begotten,  that  then  and  in  that- cafe,  and  Vez.  615. 
not  other  wife,  after  the  death  of  W.  his  faid  fon,  J^SE*1*7 
he  gave  and  bequeathed  all  his  lands  of  inheri-  fupra  300. 
tance   in  L.  unto  R.   to  have  and  to  hold  the    (  3^3  ) 
fame  after  the  death  of  the  faid  W.  to  him  and 

his  heirs ;  it  was  held,  that  W.  took  an  eftate- 
tail  by  implication  {a)  ;  and  that  the  limitation 
to  R.  was  a  remainder,  and  not  an  executory 
devife  (£). 

We 

to  be  only  words  of  defignation  of  the  perfon  intended  to 
take  the  goods;  and  befides  his  intention  appears,  that  the 
goods  fhould  go  along  with  the  houfe,  and  the  devifee  to 
have  like  intereft  in  both. 

(a)  The  reader  may  obferve  that  this  is  the  cafe  of  a 
devife  to  a  younger  fon,  in  cafe  the  eldeft  fon  fhould  die 
without  iflue,  and  fo  operating  by  way  of  rejiraining  the 
fee,  that  the  eldeft  fon  would  otherwise  have  taken,    and 

in  that  refpe£t,  differs  from  cafes  like  Lane/borough  and  Foxy 
fupra  325.  where  the  limitation  is  to  the  heir  after  failure 
of  the  iflue  of  one,  in  whom  no  eftate  would  otherwife 
veft,  by  implication  on  the  will,  either  to  be  abridged  or 
enlarged. 

(b)  The  conftruction  of  the  words  "leave  no  iffue  of 
the  body"'  as  applied  to  real  eftates,  in  contra-diftin&ion 
to  its  fenfe,  as  applied  to  perfonal  eftates,  was  recognized 

by 
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by  Lord  Hardwicke,  in  the  cafe  of  Sheffield  verf.  Lord 
Orrery,  3  Atk.  Rep.  288.  *  in  which  his  Lordfhip  cites 
P.  198.  the  cafe  of  Forth  and  Chapman,  as  an  authority  in  this 
refpe£f.  And  the  fame  diftindlion  was  again  recognized, 
and  the  fame  cafe  reforted  to  as  an  authority  by  Lord  Hard- 
wicke, in  the  cafe  of  Southby  v.  Stonehoufe  2  Vex.  Rep. 
606,  in  that  of  Stafford  and  Buckley,  ibid  1 80.  and  in  that 
of  Errol  and  Wallace,  ibid.   125. 

And   in  the  cafe   of    the    Univerfity   of   Oxford  verf. 
Clifton,  Amblers  Rep.  385.  this  principle  was  carried  to  a 
greater  length  than  it  feems,  from  fubfequent  cafes,  would 
now  be  permitted;  for  there,  one  by  his  will  devifed  lands, 
of  which  he  was  feifed  in  fee  to  C.  and  the  ifTue  of  his  bo- 
dy lawfully  to  be  begotten  living  at  his  death,  and  for  want 
of  fuch  iffue  to  the  Univerfity  of  Oxford  to  be  difpofed  of 
in  fuch  manner  as  in  the  will  is  directed.     And  the  quefti- 
cn   was,  whether   C.  was  intitled  to  an  eftate-tail  or  foi; 
life  only  ?     And  , it  was  argued  that  he  was  intitled  to  an 
eftate  for  life  only,  with  contingent  remainder  to  his  ifTue, 
.    if  he  fhould  have  any  fuch  at  his  death,  for  the  life  or  lives 
of  fuch  iffue,  remainder  to  the  univerfity.    That  the  word 
"  iffue   in   this  cafe  was  a  fpecial    defignatio  perfona;    that 
every  word  in  a  will  ought   to  have  a  fenfe  put  upon  it; 
that  the  words  living  at  his  death  were  capable  of  a  con- 
ftru£tion;    that  "for  want  of  fuch   iffue"    meant  "iffue 
living  at  his  death;"  that  the  period  when  the  children's 
eftate  was  to  begin,    was  the  death  of  C.  and  the  cafe  of 
Lovelace  verf.  Lovelace,  Cro.  Eliz.  40.  was  cited,  where- 
in there  was  a   devife  to   C    D.  and  his  iffue  male,    he 
^  „  havingmo  fon  at  the  time;  which  was  adjudged  no  eftate- 

Jr.  1^9*  tail,  but  *  for  life  only;  that  the  word  eldeft  would  not 
admit  fuch  a  conftru&ion  as  to  give  an  eftate-tail.  But 
Lord  Keeper  Henley  faid  this  was  the  plainer!  cafe  he  ever 
faw  in  his  life;  the  iffue  could  not  take  by  prefent  devife  as 
jointenants  with  C.  The  iffue  were  not  to  take  by  defcent, 
as  all  the  port erity  were  intended  to  take,  it  could  not  be 
a  Contingent  Remainder,  but  an  eftate-tail. 

And  the  court  of  King's  Bench  unanimoufly  adopted 
the  fenfe  in  which  the  words  "leave  no  iffue"  as  applied  to 
land,  are  accepted  by  Mr.  Fearne'm  the  cafe  of  Dcnn  ex 
dem.  Geering  verf.  Henton,  2  Cowp.  Rep.  410.  In  that 
cafe  one  feifed  of  premiffes  in  fee  gave  and  bequeathed  to 
his  grandfon  S.  all  that  his  meadow,  &V.  to  hold  unto  S. 
and  the  heirs  of  his  body  lawfully  begotten,  and.thdr  heirs 

for 
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for  ever,  chargeable  neverthelefs,  and  charged  with  the 
payment  of  eight  pounds  a  year  untoJ<£  during  her  natu- 
ral life  :  but  in  cafe  S.  Jhould  die  without  leaving  ijfue  of  his 
body,  then  he  gave  and  devifed  the  fame  to  G.  to  hold  to 
him  and  his  heirs  for  ever  |  chargeable  as  aforefaid,  and 
alfo  chargeable  with  and  fubjedl  to  the  payment  of  ioo  /. 
unto  his  the  teftator's  niece  within  one  year  after  G.  or  his 
heirs  fhould  be  poffeffed  of  the  fame  premiffes.  S.  entered 
and  died  feifed,  leaving  iflue  a  fon,  who  alfo  died  feifed, 
having  previous  to  his  death,  made  his  will,  and  devifed 
the  fame  to  his  mother,  and  her  heirs  and  affigns.  And 
the  queftion  was  what  eftate  5.  took  under  this  will  ?  And 
it  was  contended,  on  behalf  of  the  mother,  that  the  fon  of 
S.  took  a  fee  fimple,  the  words  "  heirs  of  the  body"  opera- 
ting *  as  words  of  purchafe  to  anfwer  the  intent;  and  it    *  P.  200. 

;    was  faid   that  a  ftrong  circumftance  was,    the  legacy  of 
IOO  /.  devifed  to  the  firft  teftator's  niece,  in  cafe  S.  fhould 

;  die  without  ijfue,  of  neceflky  therefore  the  teftator  muft 
mean  a  dying  without  iflue,  at  the  time  of  his  death;  for 
if  he  intended  fhe  fhould  wait  till  a  total  failure  of  ijfue,  fhe 
might  wait  for  ioo  years,  or  for  ever.  But  Lord  Mans- 
field faid  the  diftindtion  was  between  a  devife  of  lands  and 
perfonal  eftate :  in  the  latter  cafe,  the  words  were  taken 
in  their  vulgar  fenfe  ;  that  was,  dying  without  leaving  ijfue 
at  the  time  of  his  death.  The  queftion  was,  whether  the 
grandfon  took  an  eftate-tail  or  an  eftate  in  fee.  The  de- 
vife was  to  S.  and  the  heirs  of  his  body,  and  their  heirs  for 
ever,  but  the  words  "  their  heirs  for  ever'"  were  qualified 
by  the  fubfequent  words  "  in  cafe  he  (hall  die  without  leav- 
ing HFue"  which  clearly  {hewed  it  an  eftate  tail ;  and  then 
the  teftator  gave  it  over  to  the  mother.  It  was  too  clear 
to  admit  of  a  doubt.  And  the  other  three  judges  con- 
curred. Denn  ex  dem.  Geering  verH  Shenton,  2  Gowp* 
Rep.  410. 

The  conclufion  from  thefe  authorities  has  been^  that 
the  words  "dying  without  leaving  iflue"  fhall  have  the 
fame  conftru&ion  as  the  words  "  dying  without  ijfue"  in 
the  limitation  of  real  eftates,  where-ever  the  limitation 
over  can  take  effecl,  as  a  remainder  under  that  conftruction. 
It  is  a  decifion  founded  on  the  eftablifhed  doctrine  laid  down 
by  Sir  Mathew  Hale  in  the  great  cafe  of  Purefoy  and  ,  . 
Rogers,  ftated  fupra  299.  and  reforted  to,  recognized 
■  and  proceeded  upon,  by  all  the  courts  in  many  fubfequent 
!  decifions.     Fid.  the  cafes  of  Walter  and  Drew,  *  Southby    %  p   2Q . 

and 
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and  Stonchoufe,  Wealthey  v.  Bofville,  fupra  300,  Doe  on 
dem.  Brown  v.  Holmes,  ibid.  293 :  and  in  Wrinkle  verf. 
Billington,  Dougl.  Rep.  729. 

In  the  laft  mentioned  cafe,  one  made  his  will  and  (inter 
alia)  gave  and  devifed  to  his  wife  Elizabeth,  and  unto  his 
daughter  Ann,  all  that  his  meffuage,  &c.  to  hold  unto  his 
raid  wife  Elizabeth,  and  unto  his  daughter  Ann,  for  and 
during  the  term  of  their  natural  lives,  and  the  life  of  the 
longer  liver  of  them,  in  equal  proportions,  {hare  and 
fhare  alike.  But  in  cafe  his  faid  daughter  Annjhould  happen 
to  marry  and  ha-ve  iffue  lawfully  begotten,  then,  and  in  that 
cafe,  after  the  deceafe  of  his  faid  wife,  he  gave,  and  devifed 
all  and  fingular  the  faid  mefluage,  &c.  unto  his  faid  daugh- 
ter Ann  and  to  her  heirs  and  afligns  for  ever.  But,  if  his 
faid  daughter  foould  happen  to  die  /ingle,  and  unmarried,  and 
■  without  iffue  of  her  body  lawfully  begotten,  then  and  in 
that  cafe,  he  gave  and  devifed  all  and  lingular  the  aforefaid 
premilles  laft  above  mentioned,  unto  his  faid  wife  Elizabeth, 
and  to  her  heirs  andaffigns  forever.  Jf/zw  furvived  Eliza- 
beth, and  fufFered  a  recovery.  And  the  queftion  was, 
whether  the  limitation  over  to  the  teftator's  wife  and  her 
heirs,  was  barred  by  the  recovery  ?  And  it  was  contend- 
ed that  it  was  not;  for  that  this  was  either  an  executory 
devife,  and  not  too  remote  in  its  creation,  or  a  veiled  re- 
mainder after  eftates  for  life,  to  Elizabeth  and  Ann,  and 
the  furvivor,  and  a  contingent  eftate  tail  to  Ann.  And, 
on  the  firft  point,  an  attempt  was  made  to  diftinguifh  this 
cafe  from  the  cafe  of  Luddingion  and  Kime,  and  other  cafes 
of  the  fame  fort,  on  the  ground  that  in  thofe  cafes  the  li- 
r.  202  mitation  *  over  was  fuch,  that  though  the  contingency  on 
which  it  was  limited,  mould  happen  before  the  end  of  the 
original  fpecified  duration  of  the  particular  eftater  yet  it 
muft  await  the  natural  expiration  thereof.  This  was  ef- 
fential  to  the  idea  of  a  remainder  according  to  the  defini- 
tion thereof.  But  here  the  limitation  to  the  daughter 
Ann,  in  cafe  fhe  fhould  marry,  and  have  ifiue  of  her  body, 
was  not  to  wait  till  the  natural  expiration  of  the  firft 
.  eftate  for  life  to  her,  but  was  to  take  efFecl:  in  her  life- 
time, as  foon  as  the  contingency  on  which  it  was  limited 
fhould  happen.  It  was  therefore  not  a  remainder,  but  a 
conditional  limitation.  As  foon  as  fhe  had  married,  and 
had  uTue,  the  eftate  to  her  and  her  heirs,  would  have 
taken  effect,  and  would  have  enlarged  her  intereft,  and 
merged  her  eftate  for  life  ;  as  an  executory  devife,  it  was 

•  not 
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not  too  remote,  for  it  was  limited  to  veft,  if  at  all,  on  the 
death  of  the  daughter.  2dly.  It  was  contended  that  if 
the  limitation  to  the  daughter  took  place  as  a  remainder, 
there  were  words  to  reftrain  it  to  an  eftate-tail,  in  which 
cafe  the  laft  limitation  over  was  a  veiled  remainder,  and 
of  courfe  not  barred  by  the  recovery.  On  the  other  fide, 
it  was  contended,  that  whether  the  daughter  took  an  eftate- 
tail,  or  only  an  eftate  for  life,  the  remainder  over  was  bar- 
red by  the  recovery.  If  flie  took  an  eftate-tail,  the  cafe 
was  clear,  but  if  (he  only  took  an  eftate  for  life,  then  the 
limitation  to  the  widow  was  a  contingency  with  a  double 
afpeft;  it  was  a  concurrent  remainder  in  fee,  created  in 
the  alternative,  with  a  Contingent  Remainder  in  fee,  to 
the  daughter;  and  a  recovery  having  been  fufFered  by  the 
tenant  for  life,  every  body  was  barred,  but  the  *  heir  at  $  p  2Q- 
law,    which  was  the  daughter-     And  it  was  faid,  that  it  '   "  , 

was  impoflible  to  diftinguifh  this  cafe  from  thofe  of 
huddington  v.  Kfme,  I  Ld.  Raynu  203.  and  ftated  fupra 
vol.  1.  547.  Doe  v.  Holme-,  3  Wilfi  237,  241.  et  ftated 
fupra  vol.  1.  548.  and  Goodrightv.  Dunham,  Dougl.  Rep. 
251.  et  fupra  vol.  1.  550.  that  the  fecond  limitation  to 
the  daughter  was  capable  of  taking  effedf.  as  a  Contingent 
Remainder  in  fee,  and  of  courfe  that  to  the  widow  was 
fo ;  and  it  was  an  eftablifhed  maxim  that  whenever  an  eftate 
could  take  effedt  as  a  remainder,  it  fhould  not  be  conftru- 
ed  to  be  an  executory  devife.  Et  per  Lord  Mansfield,  it  is 
perfectly  clear  and  fettled,  that  where  an  ejiaie  can  take 
effetl  as  a  remainder,  it  fnall  never  be  conjlrued  to  be  an  exe- 
cutory devife,  or  fpringing  ufe.  Here  the  hrft  limitation  is 
to  two  perfons  and  the  furvivor,  fo  that  a  preceding  free- 
hold will  lie  in  the  furvivor,  and  the  eftate  over  is  limited 
on  a  contingency  upon  which  a  remainder  may  depend. 
It  is  to  the  daughter  and  her  heirs  (not  iflue)  if  (he  ihould 
marry,  and  have  iflue,  and  it  muft  have  taken  effect  after 
the  death  of  the  furvivor.  There  was  another  contin- 
gency, on  the  event  of  the  daughter  dying  unmarried, 
and  without  iflue  (not  on  failure  of  her  iflue)  and  upon 
that  event,  the  limitation  is  to  the  widow  in  fee.  But  the 
tenant  for  life  by  the  recovery  has  barred  the  Contingent 
Remainders. 

And  great  reliance  was  placed  upon  the  maxim  of 
which  we  are  now  fpeaking  in  a  modern  cafe  of  Roe 
verf.  Scott  and  Smart  in  the  Common  Pleas,  Eajier  Term 

11 
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*  Pp  204 »     27  Geo.  3.  which   came  before  Mr.   Fearne,  and  *  was 

tried  in   cpnfequence  of,  and  decided  agreeable  to,  an 
opinion  he  delivered  upon  it. 

In  this  cafe  the  teftator  devifed  certain  lands  to  his 
fon  James,  to  hold  to  him  his  heirs  and  ajftgns  for  ever ; 
and  other  lands  to  his  fon  John  to  hold  to  him  and  his 
heirs  and  afligns  for  ever ;  and  other  lands  to  his  fon 
Thomas  and  to  his  heirs  and  afligns  for  ever ;  with  this 
exprefs  condition,  that  his  fon  Thomas  his  heirs  and 
afligns,  fhouid  yearly  pay  to  a  grandaughter  of  the 
teftator's  the  fum  of  3/.  till  her  age  of  ftxteen,  and  the 
teftator  charged  the  fame  premifles  with  fuch  payments : 
and  then  added  that  his  will  and  mind  was,  that  if  either 
of  his  three  fons  fhouid  depart  this  life,  without  iffue  of 
his  or  their  bodies,  then  the  eftate  or  ejiates  of  fuch  fons 
1  fhouid  go  to  the  furvivors  or  furvivor;  and  if  all  his  faid 
three  fons  fliould  happen  to  die,  without  fuch  iffue,  then 
he  devifed  all  the  faid  premifles,  to  his  four  daughters, 
and  their  heirs  and  affigns  for  ever.  And  he  further 
charged  the  premifles,  fo  as  aforefaid  by  him  devifed  to 
his  faid  fon  Thomas,  and  his  heirs,  with  the  fum  of  forty 
pounds  to  be  by  him  or  them  paid  to  his  faid  grandchild, 
at  its  age  of  twenty-one  years.  The  three  fons  furvived 
the  teftator,  and  entered,  and  John  died  fome  time  after 
inteftate,  and  unmarried.  And  it  was  held  that  the 
devife  to  Thomas  did  not  give  him  the  fee,  but  an  eftate- 
tail,  which  defcended  to  his  daughter,  and  upon  her 
deceafe  without  iffue,  the  eftate  went  over  to  James  the 
then,  furvivor- of  the  three  brothers,  and  not  to  the  heirs 
of  the  faid  daughter  to  whom  James  was  only  related  of 
the  half  blood. 

*  F.  20C.        *  T ne  aDove  is  the  beft  note  I  have  been  able  to  pro- 

cure of  the  cafe,  and  is  taken  from  Mr.  Fearne's  manu- 
fcript  opinions,  and  the  reader  will  obferve  that  in  this 
ftatement  of  the  cafe  there  are  feverab  circumftances 
which  tead  to  fhew  that  the  teftator  in  this  cafe  meant 
the  word  heirs,  to  operate  in  its  full  fenfe,  as  applicable 
to  heirs  general  and  carrying  a  fee-fimple,  and  not  in  its 
reftricled  fenfe,  as  denoting  heirs  of  the  body.  Firft 
from  the  circumftance  of  the  word  "  afligns"  being 
annexed  not  only  to  the  limitation,  but  to  the  condition 
for  paying  him  the  annuity,  which  although  not  fufEcient 
of  itfelf  to  prevent  the  reftri&ive  operation  of  the  fub- 
fequent  words  "  depart  this  life  without  iffue"  yet  be- 
comes 
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comes  material  when  affifted  by  other  words  and  circum- 
fiances  in  aid  of  the  intention.  Secondly  from  the  cir- 
cumftance  of  the  limitation  over,  being  to  the  furvivors 
or  furvivor,  and  apparently  carrying  an  eflate  to  them  or 
him  for  life  only,  which  furnifhes  a  reafonable  ground, 
to  confine  the  contingency  in  conftru£tion  to  a  death 
without  ifFue,  during  the  lives  in  being,  which  has  been 
held  in  executory  devifes  to  be  a  reafonable  conftrucYion, 
if  it  falls  within  the  limits  of  ever  lb  many  lives  in  being 
at  the  fame  time. 

But  this  rule  or  principle,  or  maxim  of  conflru£rion 
"  That  a  limitation  fhali  never  operate  as  an  executory 
devife,  where  it  may  take  effedt  as  a  remainder,"  may 
be  over-ruled,  where  the  intent  of  the  teftator,  or  author 
of  the  truft  or  limitation,  plainly  appears  to  contradict 
the  legal  conftru6tion  of  the  limitation;  for  the  intent  of 
a  teftator,  fhall  *  always  prevail,  if  not  contrary  to  law,  *  P.  2c6. 
which   means,    "  if  the   limitation   be  fuch  as  the   law  '  , 

allows,"    but  does   not    mean,  that   the   words  fhall   be 
taken  in  fuch  fenfe  as  the  law  impofes  upon  them. 

Thus  in  the  cafe  of  Porter  verf.  Bradley^  Durnford  and 
Eajl's  Term  Reports  vol.  3.   143.     Where  one  ?devife*d  as 
follows,  "  item  I  give  and  devife  unto  my  fon  P.  his  heirs 
and  ajjigns   for    ever,    all  that   mefiuage    and   tenement 
wherein  I  now  live:  but  my  will  is,  that  in  cafe  my  fon 
P.  fhall  happen  to  die,  "  leaving  no  ijfue  behind  him" 
then  my  faid  wife,  (meaning  his  then  wife)  fhall  receive, 
and  take  the  rents,  ifTues  and  profits  thereof,  and  difpofe 
of  the  fame  at  her  will  and  pleafure,  and  fhall  have,  ufe, 
and   enjoy   all  my   in-door  goods,  as  long  as  fhe  fhall 
continue  a  widow,  and  no  longer;  and  after  her  deceafe, 
or   marriage  as  aforefaid,  then  the  lands,  fo  devifed  to 
P.  as  aforefaid,  I  give  and  devife  the  fame  for  want  of 
ifiue  by  him  as  aforefaid,  unto  my  fon  D.  his  heirs  and 
affigns  for  ever ;  chargeable  neverthelefs  with    the  pay- 
ment of  50/.  a  piece  to  my  fix  daughters  and  their   iilue, 
within  a  twelve-month  after  he  fhall  fo  enjoy  the  fame/  - 
But  in  cafe  my  fon  D.  fhall  happen  to  die  before  my  fon 
P.  and  the  faid  P.  fhall  not  leave  any  iffue  of  his  body 
begotten,  then  my  will  is,  that  my  faid  land  fhall  be  fold, 
and  equally  divided  between  my  fix  daughters  and  their 
Miles."      P.  entered  into  poffeffion  upon  the  death  of  the 
teftator,    fufFered  a    recovery,  and  fold  the   eilate,    and 
died  in  the  life- time'  of  D.     The  fix  daughters  of  the 

teftator 
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teftator  alfo  died   in   the  life-time  of  D.  fome  without 
P.  207.    iffue,  and  others  leaving  children.     And  *  one  queftion* 
on  a  cafe  fent  out  of  the  court  of  Chancery  to  the  court 
of  King's  Bench,  was,  what  eftate  P.   took    under  the 
will  of  his  father?     And  it  was  contended   on  one  fide, 
that  the  limitation  over,  after  the  devife  to  P.  was  not 
good  as  an  executory  devife,  being  on  a  contingency  too 
remote :  that  there  was  no  cafe    of  real   property,  where 
the  words  "  leaving   no  iffue,"  were  to  be  confined  to 
"  leaving  no  iffue  at  the  time   of  the   devifee's    death" 
unlefs    particular   words   were  added,    which    neceffarily 
limited  them  to   that  meaning.     Then  the  contingency 
in  this  cafe,  which  was  not  to  take  place  till  an  indefinite 
failure  of  iffue  of  P.  was  too  remote ;  and  the  diftin&ion 
taken    by  Lord   Macclesfield  in    the    cafe  of    Forth   v. 
Chapman, '  ftated  fupra   362.    was  mentioned.       And   it 
was  faid,  that  in  a  fubfequent  part  of  the  will,  the  words 
"  having  no  iffue"  were  explained    by  the  words  "  for 
want  of  iffue :"  and  that  the  words  were    ufed    in  the 
fame  fen fe  in  both  places;  and  that,  notwithstanding  the 
firii  limitation  was  to  P.  his  heirs  and  affigns   for  ever, 
which  prima  facie    imported   a    fee,  yet   the  fubfequent 
words  confined  it  to  an  eftate-tail.     Sed per  Lord  Kenyan 
Chief  Juftice.     The  general  rules  refpeifting  limitations 
of  this  fort  have  been  for  many  years  well  fettled.     The 
firft  queftion  that  arifes  in  this  cafe  is,  whether  this  is  an  1 
eftate  tail,  or  in  fee  ?     The  firft  part  of  the  devife  to  P. , 
prima  facie  carries  a  fee ;  for  it  is  to  him  his  heirs  and  \ 
affigns  for  ever  j  but  it  is  clear  that  thofe  words  may  be 
reft  rained  by  fubfequent  words,  io   as  to  carry  only  an 
eftate-tail.     If    the  fubfequent  part    of  this  devife  had 
been  "  an'i  in  cafe  hefhall  die  without  heirs,  then  over" 
*  P.  208.    it  *  would   have  given    to  P.  an  eftate-tail,  which  he 
might  have  barred  by  the  recovery.     But  here  the  words 
were  "  but  in  cafe  he  fhall  happen  to  die,  leaving  no  iffue 
behind  him,"  which  made  a  very  material  difference, 
and  brought    it  within  the  cafe  of   Pells  verf.  Brown, 
(ftated  fupra    306.)    which    was    the    foundation,    and 
as  it  were  the  magna  charta,  of  this  branch  of  the  law. 
But  the  defendant's  counfel  had  attempted  to  diftinguifh 
this  cafe  from  that  of  Pells  verf.  Brown;  becaufe  there 
the    words   were    "  if    Thomas  (the    firft    devifee)    died 
without   iffue,  living  JVilliam  his  brother  :"  but  it  was 
to  be  obfervcd,  that  there  were  words  in  this  cafe  equiva- 
lent 


■: 


LIMITED  UPON  A  FAILURE  OF  HEIRS  OR  ISSUE. 

lent  to  thofe, '  namely,  "  if  P.  fhould  die,  leaving  no  ' 
Jffue  behind  him."  If  indeed,  only  the  firft  words 
¥  leaving  no  iffue"  had  been  ufed,  they,  according  to 
the  opinion  of  Lord  Macclesfield,  in  the  cafe  of  Forth 
verf.  Chapman,  muft  be  reftrained  to  "  leaving  iffue  at 
the  time  of  his  death."  But  it  was  contended  this  rule 
was  confined  to  chattel  interefts  only:  however  a  great 
deal  of  argument  was  neceflary,  to  convince  his  Lord- 
ftiip,  that,  in  the  cafe  of  re.ilty,  thofe  words  fhould  be 
taken  to  mean  an  indefinite  failure  of  iffue.  It  would  be 
very  ftrange,  if  thefe  words  had  a  different  meaning, 
when  applied  to  real  and  perfonal  property.  If  fuch  a 
diftin£f.ion  exifte'd  in  the  law,  it  certainly  would  not  agree 
with  the  rule,  lex  plus  laudatur  quando  ratione  probatur  : 
but  it  was  not  founded  in  law.  And  there  were  even 
additional  words  in  this  cafe  *f  leaving  no  iffue  behind 
him"  which  necefTarily  imported,  that  the  teftator  meant 
"at  the  time  of  his  fin's  death.  The  fubfequent  parts  of 
the  will  alfo  conveyed  the  fame  idea;  for  the  devifor 
*  mentioned  this  event  as  likely  to  happen  in  the  life-  *  P.  209. 
time  of  his  widow,  or  of  his  younger  fon,  or'daughters. 
Therefore,  his  Lordfhip  faid,  he  had  not  the  leaft  doubt, 
hut  that  this  was  a  good  executory  devife,  to  take  place 
within  the  time  allowed  by  law,  which  was  borrowed  by 
analogy  from  legal  formal  limitations  ;  namely  for  a  life 
-or  lives  in  being,  with  a  remainder  in  tail,  to  unborn 
children,  who  could  not  bar  it  till  twenty-one.  .  Jljhhurjl 
and  Grofe  Juftices  were  of  the  fame  opinion. 

The  reader  will  no  doubt  have  obferved,  that  1  have 
introduced  this  cafe  of  Porter  and  Bradley,  as  furnifhing 
a  ground  from  the  peculiar  penning  of  that  part  of  the 
will,  upon  which  the  queftion  agitated  therein,  arofe, 
for  diftinguifhing  it  from  thofe  cafes,  in  which  the 
words,  "  without  leaving  iffue"  had,  as  applied  to  real 
eftates,  been  confidered  as  importing  a  general  failure  of 
iffue  ;  firft,  from  the  words  "  affigns  for  ever"  attached 
to.  the  firft  limitation  to  P.'  fecondly,  from  the  words 
"  behind  him"  following  the  words  "  leaving  no  iffue" 
the  former  of  which  words,  viz.  "  affigns  for  ever"  are 
ftrongly  indicative  of  an  intention,  that  the  devifee 
fhould  take  an  affignable  eftate  to  him  and  his  heir&, 
though  not  of  themfelves,  as  I  have  before  obferved, 
fufficient  to  take  the  cafe  out  of  the  principle,  or  rule  of 
confirmation,  "  that  a  limitation  fhall  never  operate  as  art 

executory 
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executory  devife,  where  it  may  take  effect  as  a  re-|| 
mainder:"  And  the  latter  of  which  words,  viz.  "  be-  ; 
hind  him"  which  appear  to  me  to  confine  the  devife  over  I 

*  P.  2  10.    in  exprejjion  to  the  event  ■  of  *  the  firft  devifee's  leaving  j'j 

no  ifTue  living  at  the  time  "  of  his  deceafe"  and  to  hear! 
exactly  the  fame  fenfe,  as  "  then  living,"  whicn,  on  the  1 
authority  of  Pell  and  Brown's  cafe,  clearly  create  an  ex-  I 
ecutory  devife.  And  indeed  there  is  great  reafon  to  I 
conclude,  that  the  latter  words  were  much  relied  upon  I 
in  the  decifion,  for  Lord  Kenyan  exprefsJy  retorted  tol 
them,  according  to  the  printed  report  of  the  cafe,  andJ 
laid  a  peculiar  ftrcfs'on  the  circumftance,  that  there  were  I 
even  additional  words  in  this  cafe,  viz.  u  leaving  no  ifliiei 
behind  him,"  which  his  Lord/hip  faid,  necejjarily  import! 
that  the  teftator  meant,  "  at  the  time  of  his  fon's  death;"! 
and  he  faid,  that  the  fubfequent  parts  of  the  will  alfo  I 
conveyed  the  fame  idea ;  for  the  devifor  mentioned  this! 
event  as  likely  to  happen  in  the  life-time  of  his  widow,! 
or  of  his  younger  fon  or  daughter. 

And   it   is    material   to  obferve,  that  his  Lordfhip,  inl 
animadverting  on  the  ftrangenefs  that  would  refult,  if  the! 
words  "  leaving  no  ifTue"  had  a  different  meaning  when 
applied  to  real   and   perfonal  property,  fpeaks   only  with 
relation   to  fuch  propofition,  in  reference  merely  to  the] 
force  of  language,  to  which  extent  his  Lordfhip's  reafon-  \ 
ing   feems  to  me  perfectly  juft,  without  allufion   to,  orj 
recollection,  that  this  diftinction  is  taken  with  a  view  tol 
give  force  to  a  grand    principle  or  rule   of  con(trucT:ion| 
adopted,  in    the  liberality  of  the  courts  of  law,  in  order 
to    favor  the  free  alienation  of  property,  which    is   in  aj 
degree  impeded  by  this  fufpenfion   of  it,  incident  to  ex- I 
ecutory   devifes  and  fecondary  ufes.     And,  therefore,  I 

*  P.   2II«    think  litde   doubt   can  be  entertained,  *  that  whenever 

this  point  {hall  again  meet  a  forenfic  difcuflion,  this  cafe 
will  be  considered    as   decided  upon   the  w'crds    I  have 
mentioned,  as  diftinguifhing  it  from  preceding  cafes  of 
the  fame  nature,  and  plainly  denoting  the  intention  of  the  I 
teftator,  to  ufe  the  words  in  queflion  in  a  contracted  fenfe, 
and  as  referable  to  ifTue  living  at  the  time  of  the  tefrator's  ' 
deceafe;  and  to  ufe  the  language  of  Mr.  Fearne,  fpeak-  ' 
ing    of  this  cafe  of  Porter  and   Bradley^    in   an  opinion  ; 
which  called  for  his  fentiments  upon  it,  "  it  is  impoilible 
to   reconcile  one  felf  to   a  fuppofition,    that  the  court  { 
would,  without  fuch  a  ground  of  diftin&ion,  have  dif- 

miffed 
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miffed  all  attention  to  the  antecedent  decisions  upon  the 
point." 

But  although,  for  the  reafons  T  have  mentioned,  there 
is  great  ground  to  conclude,  that  the  words  to  which  ' 
alluiion  has  been  made,  were  greatly  relied  upon  in  the 
cafe  of  Porter  and  Bradley  ;  and  however  the  diftin&ion 
in  the  cafes  preceding  that  cafe,  and  the  ftrength  of  the 
rule  "  that  an  executory  devife  fhall  only  be  admitted 
from  neceffity,"  authorife  the  fentiments  I  have  ventured 
to  fuggeft,  on  the  light  in  which  that  cafe  will  ultimately 
be  confidered ;  yet  the  ftrong  terms  in  which  the  Chief 
Juftice  has  expreffed  his  opinion,  deriving  great  weight 
from  the  high  office  which  he  fills,  but  ftill  greater 
weight,  from  his  great  practical  knowledge  and  extenfive 
and    profound  legal    erudition,    leaves  this  point,    until  •  ' 

now   confidered  as  fettled  by  practical  conveyancers,  in 
a  ftate  of  doubt,  which  can  only  be  removed  by  the  obiter 
v  diffum  of  the  fame  great  authority,  or  by  a  judicial  deci- 
sion upon  it. 

*  And  even  the  words  "  in  default  of  ftichi  iflue"  may  *  p#  $12. 
operate  as  a  defcriptio  perfonce  as  applied  to  real  eftates, 
where  fuch  conftru£tion  favours  the  general  intention  of 
the  devifor,  and  its  application  is  equivocal,  for  then  it 
fhall  be  conftrued,  by  relation,  to  mean  ijfue  of  the 
nature  intended. 

Thus  in  the  cafe  of  Doe  on  the  demife  of  Comberbacb 
verf.  Perryn^  Doug'L  Rep.  484.  where  one  feifed  in  fee 
(after  bequeathing  a  leafehqld  eftate  to  R.  P.  during  his 
term  and  intereft  therein,  and  all  his  perfonal  eftate  in 
manner  therein-mentioned)  devifed  the  premifles  in 
queftion  to  his  niece  D.  C.  wife  of  jf.  C.  for  life,  for  her 
feparate  ufe,  with  a  power  of  leafing,  remainder  to 
truftees  to  preferve  Contingent  Remainders,  remainder  to 
all  and  every  the  children  of  D.  C.  begotten  or  to  be  be- 
gotten on  her  body  by  his  nephew  y.  C.  and  their  heirs 
for  .ever,  to  be  equally  divided  between  and  among  fuch 
children  (if  more  than  one)  (hare  and  (hare  alike,  but  if 
only  one  child,  then  to  fuch  only  child,  and  his,  or  her 
heirs  for  ever;  and  for  default  of  fuch  ijfue  to  J.  C.  for 
life,  with  power  of  leafing,  remainder  to  truftees,  to 
preferve  contingent  remainders,  and  from  and  after  the 
deceafe  of  the  furvivor  of  y,  C.  and  D.  his  wife,  without 
ijfue  as  aforefaid^  to  and  among  all  and  every  the  children 
of  his  nephew  R.  C.  and  of  B.  P.  refpe&ively  begotten, 

or 
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or  to  be  begotten  by  them  on  the  body  or  bodies  of  their 
refpeclivs  wives,  and  his  niece  E.  A.   and  to  the  heirs  of 

*  P.  213.  fuch  children  of  E.  A.  refpeclively   in  *  manner  follozuing; 

namely  one  third  part  or  Jhare  thereof,  (the  fame  to 
be  divided  into  three  equal  (hares  or  parts)  to  the 
child  or  children  of  his  nephew  R.  C.  who  jhould  be 
living  at  his  (the  devifjr's)  deceafe  \  and  if  more  than  qne, 
to  be  divided  among  them  equally,  (hare  and  (hare  alike, 
and  to  the  heirs  of  fuch  child  and  children  refpeclively:  one 
other  third  part  thereof  to  the  child  and  children  of  his  ne- 
phew B.  P.  and  who  Jhould  be  living  at  the  time  of  his 
(the  devifor's)  deceafe,  and  to  be  divided  among  them  fif 
more  than  onej  (hare  and  fhare  alike,  and  to  the  refpeclive 
heirs  of  fuch  child  and  children  of  the  fa  id  B.  P.  and  the 
other  remaining  third  part,  to  his  niece  E.  A.  and  the  heirs 
of  her  body  lawfully  to  be  begotten;  remainder  to  his  own 
right  heirs  for  ever;  with  li!:e  power  of  leafing  to  R.  C. 
and  B.  P.  during  the  minority  of  their  children,  and  to 
E.  A.  refpeclively,  as  was  before  given  to  D.  C.  remain-, 
der  to  his  right  heirs  for  ever.  The  will  alfo  contained  a 
devifeof  other  premiffes  fpecifically,  and  of  ail  other  the 
real  eftate  of  the  devifor,  to  his  nephew  J.  A.  for  life, 
remainder  to  truftees  to  preferve  contingent  remainders, 
remainder  to  all  and  every  the  children  of  f.  A.  equally 
to  be  divided  between  them,  (if  more  than  one)  (hare  and 
fhare  alike,  and  to  their  heirs  refpeclively,  but  if  only  one, 
then  to  fuch  only  child,  and  his  or  her  heirs ; ,  and  tfor  de- 
fault of  fuch  ijfue  to  and  among  all  and  every  the  children 
of  his  nephew  R.  C.  and  B.  P.  by  their  refpecxive  wives, 
and  to  his  niece  E.  A.  and  to  the  heirs  of  R.  C.  and  B. 
P.'s  children,  and  his  niece  E.  A.  refpeclively  in  manner 

*  P.  214.    following,  one  third  part  to  the  child  *  and  children  of  R. 

C.  whofhouldbe  living  at  the  time  of  his  (the  devifor's) 
deceafe,  and  to  the  refpedlive  heirs  of  fuch  child  and  child- 
ren of  B.  P.  and  the  remaining  olher  third  part  to  E-  A. 
and  the  heirs  of  her  body  lawfully  to  be  begotten, 
remainder  to  the  devifor's  right  heirs  for  ever,  with  fimilar 
powers  of  leafing  to  jf.  A.  and  to  R.  C.  and  B.  P.  du- 
ring the  minority  of  their  children  refpeclively,  and  to  E. 
A.  and  a  devife  of  the  refidue  and  remainder  of  his  eftate 
real  and  perfonal  to  R.  C.  B.  P.  and  E.  A.  fhare  and 
{hare  alike.  The  devifor  died  leaving.  R.  C.  his  nephew 
and  heir  at  law,  who  was  alfo  the  heir  at  law  of  J.  C. 
and  of  the  children  of  f.  and  D.  C.  and  undec  him  the 

leifor. 
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Ieffor  of  the  plaintiffs  claimed.  J.  C.  arid  D.  his  wife 
were  married  in  the  life-time  of  the  devifor,  but  had  not 
any  iflue  at  the  time  of  his  death  ;  but  afterwards  they  had 
a  daughter  who  died,  and  then  another  daughter  who  died 
without  iflue,  and  a  fon  who  died  without  iflue  f.  C. 
died,  and  then  D.  died,  E.  A.  died  foon  after  the  devifor 
without  having  been  married,  and  without  doing  any  act 
to  deftroy  the  eftate-tail  limited  to  her  by  the  will.  The 
defendant  claimed  as  one  of  the  children  of  B.  P. 

Thequeftion  was,  whether  the  children  of  D.  C.  took 
an   eftate  in  fee  ample,  or  in  fee-tail,    urtder  this  will  ? 
And    that  depended  upon  the  construction   given  to   the 
devife  to  her  children  and  their  heirs  for  ever,    followed 
by  the  words  "and  for  default  of  fuch  iffue."  The  ground 
on  which  the  argument,  fo  far  as  applicable  to  the  quef- 
tion  now  in  difcufiion,  *  turned  on  the  part  of  thofe  who    #  p%  21  %, 
argued  in  fupport  of  an  eftate-tail,    was,  that  the  words 
"  and  for  default  of  fuch  iffue"  ought  to  operate  as  referable 
to,  and  in  reftraint  of  the   word  heirs,    in  which  cafe  it 
would  be  an  intail.     But,  on  the  other  fide,  it  was  argued 
that  thofe  xwords  could  not  be  conftdered  to  operate  in  re- 
ftraint of  the  word  heirs;  for  the  words  "fuchifTue"  were 
referable  to  "  children,"  and  not  to  "  heirs."     That  there    - 
were  two  defcriptions  of  perfons  before-mentioned,  name- 
ly the  children  of  D.    and  the  heirs  of  D.  and  the   word 
"  iflue"  was  more  applicable  to  "  children"than  to  "  heirs;" 
for  children  were  iflue,    but  heirs  were  not  necefTarily  fo. 
Therefore,  as  there  were  no  fubfequent  words  to  reftrain 
the  operation  of  "  heirs,  "  that  word  muft  be  taken  in  its 
ItritSt  legal  fenfe;  efpecially  as  it  appeared  from  the  reft  of 
the  will,    that  the  devifor  knew  the  effect  of  legal  terms, 
and  ufed  technical  words  to  create  a  fee  in  one  part  of  the 
will,  and  an  eftate-tail  in  another.  And  the  court  decided 
on  the  latter  grounds,  that  the  children  of  D.    took  an 
eftate  in  fee  ;    for  the  words  "  for  default  of  fuch  iffue" 
were  referable  to  children  and  not  to  heirs,  and  meant  the 
fame  lC  as  for  default  of  fuch  children."     And  it  was  held 
that  there   was  nothing  to  diltinguiih  this  cafe  from  thofe 
of  Loddington  and   Kime,  ftated  fupra  vol.   1.  293.    and 
Goodright  verf.  Dunham  ftated  fupra  vol.    I.  341.  That 
the  clear  intent  of  the  devifor,  was  that  the  children  of  D. 
if  any,  fhould  take  a  fee ;  and  if  fhe  had  no  children,  then, 
that  the   remainders  over  fhould  take    effect :    but  D, 
Vol.  II.  L  had 
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had  children,  by  which  the  limitations  over  were  de- 
feated. 
*  P.  11 6.  *  Et  vid.  Longhead  on  the  dem.-  of  Hopkins  verf. 
Phelps-^  fupra  154,  (note  a)  where- the  words  "  die  with- 
out iffue  male"  were  confirmed  the  fame*  as  without 
"  leaving"  iffue  male,  on  the  context. 

And  a  double  contingency  may  be  implied  as  to 
real  property,  to  anfwer  the  exprefs  intention  of  •  a 
teftator. 

The  cafe  of  Baldwin  and  Carver,  ftated  in  Doitgl.  Rep. 
503.  note  1,  has  been  cited,  as  of  this  nature.  This  was 
a  cafe  fent  out  of  Chancery  for  the  opinion  of  the  court 
of  King's  Bench.  The  material  part  of  the  cafe  was, 
that  Richard  AJhwin  after  charging  his  real  eftate,  with 
an  annuity  of  80/.  to  his  wife  for  life,  and  giving  her  his 
houfehold  furniture,  and  giving  2000/.  and  500/.  to  his 
nephew  'John,  and  feveral  other  legacies  to  different  re- 
lations, devifed  his  real  eftate  fubjecl:  to  the  faid  annuity, 
and  all  the  reft  and  refidue  of  his  perfonal  eftate,  to  truf- 
tees  (whom  he  alfo  made  his  executors)  their  heirs,  execu- 
tors and  adminiftrators,  in  truft,  that  they  {hould  ftand 
feifed  and  poffeffed  thereof  "  to  the  ufe  of  the  heirs-male 
of  the  body  of  his  nephew  John  AJhwin,  and  in  default 
of  fuch  iffue-male,  then  to  the  ufe  of  the  heirs-male  of  the 
body  of  his-  nephew,  Richard  AJhwin,  and  in  default  of . 
fuch  iffue-male,  then  to  the  ufe  of  all  and  every  the 
grand-children  of  his  late  brother  John  Afnwin  and  the 
grand-children  of  his  late  fifter  Sarah  Morris,  to  hold  all 
and  fingular  the  faid  lands  and  premiffes  to  them  the  faid 
r  21  J.  grand-children  of  his  faid  *  brother  and  fifter,  and  their 
heirs  as  tenants  in  common,  and  not  as  jointenants,  and 
.  his  faid  perfonal  eftate  and  effects  to  be  equally  divided 
amongft  them  {hare  and  {hare  alike."  By  a  codicil, 
bearing  even  date  with  the  will,  and  attefted  by  the  fame 
witneffes,  ftating  that  the  teftator  had  omitted  in  the  will, 
"  to  difpofe  of  the  produce,  intereft  and  increafe  of  the 
furplus  and  remainder  of  his  real  and  perfonal  eftate,"  he 
directed  that  the  truftees  {hould  pay  all  the  intereft,  pro- 
duce, and  increafe,  that  fhould  from  time  to  time  arife,  or 
be  made,  of  his  faid  real- and  perfonal  eftate,  to  his  wife, 
and  to  his  nephews  John  and  Richard  AJhwin,  fhare  and 
{hare  alike,  during  their  three  natural  lives,  with  furvi- 
varihip   between    them.     There  were  feveral   children, 

fome 
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fome  born  after  the  will,  and  fome  after  the  teftator's 
death.  The  queftion  ftated  by  the  court;  of  Chancery 
was;  "whether  all,  or  any,  and  which. of  the  grand  chil- 
dren of  the  teftator's  late  brother,  John  Afhwin,  and  of 
his  late  fifter  Sarah  Morris,  were  intitled  by  the  devife." 
The  court,  as  far  as  is  material  to  the  prefent  queftion,  cer- 
tified "  that  a  doubt  occurred  whether  the  devife  of  the 
real  eftate,  as  it  flood  upon  the  will  alone,  was  good  ;  and, 
if  it.  was  coupled  with  the  codicil,  whether  the  abfolute 
property  in  the  perfonal  eftate,  would  not  veft  in  John" 
But  that  notice  having-  been  given  to  the  heir  at  law  of 
the  teftator,  and  no  perfon  having  appeared  for  him,  the 
court  proceeded  to  determine  the  queftion  as  between 
the  grand-children  themfelves,  without  deciding  the 
queftion  as  to  the  validity  of  the  devife,  as  it  ftood 
on   the  will. 

*  But  in  a  fubfequent  cafe  of  Doe  lefFee  of  Fonereau  *  P.  %\%^ 
verfus  Fonereau,  which  has  been  before  cited  by  our  Au- 
thor, vol.  I.  page  448.  and  is  reported  in  Dough  Rep^ 
487,  the  court  of  King's  Bench  exprefsly  determined, 
that  a  double  contingency  might  be  implied  to  anfwer  the 
clear  and  exprefs  intention  of  a  teftator. 

In  this  cafe  the  teftator,  after  reciting  "  that  he  had 
fettled  his  eftate  upon  his  eldeftfon  Thomas  for ,  life''''  from  and 
after  his  (fon's)  deceafe  gave  and  devifed  the  fame  to  the 
heirs  male  of  his  body,  and  in  default  of  fuch  iflue,  to  his 
fecond,  third,  'fourth,  and  fifth  fons  in  fucceffiori,  and 
their  heirs  male,  and  for  want  of  fuch  illue,  to  the  tefta- 
tor's right  heirs.  One  queftion  was,  whether  the  limita- 
tions over  to  the  fecond  and  other  fons  were  not  void,  as 
executory  devifes,  as  being  limited  on  too  remote  a  con- 
tingency. 

It  was  contended  in  fupport  of  the  devife  j  that  it  might 
be  confidered  as  a  devife  of  the  reverfion  vefted  in  the  fe- 
cond fon,  immediately  on  the  teftator's  death,  with  fuc- 
ceffive  vefted  remainders  over  to  the  other  younger  fons; 
or,  that  if  the  devife  to  the  fecond  fon  was  not  immediate, 
it  might  be  confidered,  either  as  an  executory  limitation 
upon  the  alternative  of  one  of  two  events,  viz.  the  event 
of  Thomas  leaving  ifTue  male  of  his  body,  or,  that  of  his 
dying  without  leaving  iffue  male;  or,  independent  of  that 
ground,  as  fuch  an  executory  devife  as,  in  all  events,  and 
which-ever  of  the  two  contingencies  fhould  happen,  could 
k  2  not 
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P.  21 0.    not  tie  up  the  eftate  *  from  alienation,  beyond  twenty-one 
years  after  the  death  of  a  perfon  ineffe. 

On  the  other  fide  it  was  argued,  that  this  could  not  be 
taken  as  a  prefent  devife  of  the  reverfion  to  the  fecond  fon? 
fubjecl:  to  be  deveftcd,  if  Thomas  fhould  have  a  fon  ;  Firft, 
becaufe  the  fecond  fon  would  take  by  purchafe,  and  when 
that  was  the  cafe,  a  vefted  eftate  was  never  devefted  again 
by  any  fubfequent  event.  Secondly,  becaufe  the  words 
of- the  will  were  all  future •,  and  nothing  was  meant  toveft 
till  after  the  death  of  Thomas.  As  to  the  double  contin- 
gency, it  was  faid  that  was  contrary  to  the  intention  of 
the  teftator  ;  that1  there  was  no  cafe  of  a  double  contin- 
gency being  implied,  as  to  real  property,  unlefs  where  the 
whole  fee-jtrnple  was  difpofed  of  by  the  firft  contingent  li- 
mitation, fo  as  if  the  firft  taker  came  in  effe  the  whole 
vefted  in  him.  And  that  as  a  future  executory  devife  it 
was  bad,  being  on  a  general  failure  of  iffue. 

Lord  Mansfield  previous  to  delivering  the  opinion  of  the 
Court,  afked  the  counfel  whether  he  had  been  able  to  find 
any  cafe  of  real  property,  where  the  court  on  the  words 
"in  default  of  j'uch  iffue''''  had  implied  a  reftriction  to  "  iffue 
living  at  the  death  of  the  father'";  or,  where  a  double 
contingency  had  been  implied,  viz,,  to  the  iffue,  if  there 
fhould  be  any,  and,,  if  none,  to  the  devifee  over;  and  the 
reply  being,  that  he  had  not  met  with  any  fuch  cafe,  His 
Lordfhip  faid  the  cafe  then  lies  in  a  very  narrow  com- 
'  P.  220,  pz(s.  If  the  eldeft  fon  was  tenant  in-*  tail,  the  recovery 
was  good,  and  barred  the  limitations  over ;  or,  if  the  limi- 
tations over  were  too  remote,  the  heir  at  law  was  intitled, 
for  then  the  firft  limitation  was  an  executory  devife,  which 
remained  contingent  till  the  death  of  Thomas,  and  the 
eftate  given  to  the  fecond  fon  was  alfo  executory,  and  be- 
ing after  an  indefinite  failure  of  iffue,  was  too  remote. 

But  afterwards  Lord  Mansfield  faid  the  court  had  deci- 
ded that  the  devife  to  the  fecond  fon  was  void,  on  the  au- 
thority of  the  cafe  of  Goodman  v.  Goodright  ftated  fupra 
336,  340.  and  143  note  (<?),  as  reported  by  Sir  James 
Burrow,  but  that  they  had  feen  a  note  of  that  cafe,  taken 
by  Lloyd  Kenyan,  (now  Lord  Kenyan)  which  affigned  a 
different  ground  for  ihe  determination  from  that  ftated  by 
Sir  fames  Burrow..  And  the  cafe  was  defired  to  be  argu- 
ed again. 

And  Lord  Mansfield  afterwards  delivered  the  final  opi- 
nion 
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nion  of  the  court  to  the  following  effect.  "  After  the 
"  fecond  argument,  and  upon  confideration  of  the  cafe,  we 
were  of  opinion,  and  gave  judgment  accordingly,  that 
either  Thomas  was  tenant  in  tail,  by  connecting  hiseftate 
for  life,  in  the  deed,  with  the  limitation  in  the  will,  to  his 
heirs  male,  (without  faying  it  was  our  opinion  that  they 
could  unite)  or  that  the  limitation  over  was  too  remote,  as 
being  after  an  indefinite  failure  of  iffue  ;  and  he  could  find 
no  cafe  where  the  courts  in  a  will  of  real  property r,  had  rai- 
fed  an  implication^  to  confine  the  failure  of  ijjue  to  the  ancef- 
tor.  But,  afterwards,  turning  the  cafes  on  this 
fubjecl:  in  our  minds,  *  and  confidering  the  reafons  on  *r.  2  21. 
which  they  proceed,  namely,  to  prevent  perpetuities^  we 
flopped  the  judgment,  and  defired  the  cafe  might  be  again 
fpoken  to.  It  has  been  argued  a  third  time,  and  we  have 
changed  our  opinion,  and  Ihall  give  our  reafons.  The 
rule  is  unqueiiionable,  that  there  cannot  be  an  executory  de- 
vife  after  an  indefinite  failure  of  ifiue.  But  that  is  not  the 
cafe  here.  We  all  think,  that  the  eftate  for  life  being  by 
one  inftrument,  and  the  limitation  in  tail  by  another,  they 
cannot  unite,  and  that  the  heirs  male  of  Thomas  would 
have  taken  bypurchafe.  This  is  a  fettled  point,  and  we 
lay  it  down  as  our  clear  opinion.  What  are  the  limitati- 
ons here  ?  They  are  to  the  heirs  male  of  the  body  of 
Thomas.,  and,  in  default  of  fuch  iffuey  to  the  fecond  and 
other  fons.  There  are  two  ways,  in  form  of  law,  in 
which  this  laft  limitation  may  take  effect.  Firfr,  if  Tho- 
mas dies  leaving  iflue  male,  then  the  eftate  to  the  fecond 
fon  takes  effect  immediately,  as  a  remainder  expefranr, 
which  may  be  barred  by  a  recovery.  2Jlv,  Suppofe  the 
other  alternative  (which  really  happened)  that  Thomas  has 
no  fon,  there  it  is  an  executory  devife  to  the  fecond  fon, 
if  Thomas/zthis  death  leave  no  iffue.  This  is  within  the 
limits  eftablifhed  by  law  to  prevent  perpetuities.  An 
obvious  objection  to  the  alternative  in  this  cafe  is,  that, 
if  the  limitation  over  is  a  remainder,  it  cannot  be  turned 
into  an  executory  devife.  That  is  true  if  it  ever  veiled  as 
a  remainder.  But  here  it  might  or  might  not  veil  upon  a 
contingency.  And  his  Lordihip  cited  the  cafes  of  Ste- 
,  phens  and  Stephens^  Hopkins  and  Hopkius^  and  Brownf- 
ivord  *  and  Edwards  as  authorities,  going  along  with  the  *  P,  22>; 
principles  he  had  ftated,  and  which  enabled  them  tofupport 
the  intention  of  the  tejlator.     As  to   that    (he  faidj    there 

was 
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was  no  doubt  that  he  meant  to  give  fucceffive  eftates  in 
tail-male. 

The  reader  will  obferve  that  the  above  cafe  was  a  de- 
termination grounded  on  the  manifeft  intention  of  the  tef- 
tator  to  make  an  immediate  devife,  in  which  refpedl:,  the 
laft  cafe  was  diftinguiflied  from  that  of  Goodman  verf. 
Goodright,  ftated  fupra  336.  the  decifion  on  which  was 
in  the  laft  cafe  refted  upon  the  ground  that  the  intention  of- 
the  tieftatrix,  was  future  and  remote. 

But  a  double  contingency  is  not  allowed  where  the  re- 
mainder admits  of  being  conftrued  as  verted,  becaufe,  as 
the  court  never  conflrues  a  limitation  into  an  executory 
devife,  where  it  may  take  effect  as  a  remainder;  fo  nei- 
ther does  it  conftrue  a  remainder  to  be  contingent,  where 
it  can  be  taken  for  vefted. 

Thus  in  the  cafe  of  Ives,  and  Legge,  where  L.  devifed 
to  his  wife  E.  and  her  heirs,  all  his  freehold,  leafehold, 
and  perfonal  eftate,  chargeable  with  legacies  to  his  chil- 
dren, and>  inter  alia,  with  2,00 /.  to  be 'laid  out 'on  a 
houfe,.  which  he  gave  to  his  daughter  M.  L.  to  hold  to 
her  own  ufe,  during  the  term  of  her  natural  life,  and,  af^ 
ter  her  deceafe,  then  the  fame  to  go,  and  be  enjoyed  by 
the  children  of  her  body  begotten,  and  their  heirs,  and  in  de- 
P»  223»  fault  thereof,  *  to  his  fen  W.  L.  his  heirs  and  afTigns,  and 
ifoon  after  died.  W.  L.  died  in  the  life-time  of  M.  but 
devifed  his  intereft  to  J.  A.  and  then  M.  died  without 
children.  The  queftion  was,  whether  this  devife  to  JV. 
L.  was  good ;  which  depended  upon  what  eftate  he  took 
under  his  father's  will  j  whether  a  vefted  remainder,  or  a 
remainder  depending  upon  the  contingency,  or  poffibility 
of  M.  dying  without  children.  And  per  Lord  Chancellor, 
this  is  a  vefted  remainder  in  W.  L.,  M.  took  no  more 
than  an  eftate  for  life;  for  when  an  eftate  for  life  isex- 
prefsly  given,  'no  greater  eftate  fhallarife  by  implication; 
(*)  fubfequent  words  of  contingency,  enlarging  the  eftate 
only,  where  no  exprefs  eftate  for  life  is  devifed.  Then  as 
to  the  children.  The  queftion  is  whether  this  be  a  limi- 
tation to  them  in  fee  or  in  tail  ?  Had  there  been  no  remain- 
der limited  over,  they  would  have  taken  a  Contingent 
Remainder  in  fe1: ;  but   there  being  a  limitation*  to  their 

(*)  This  rule  has  been  fince  relaxed,  in  a  variety  of  inftances. 

unc% 
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*  We.  may  obferve,  that  in  all  thefe  cafes  of  per-  *  *•  224» 
fonal  eflates,  where  fuch  reftrictive  circuinftan- 
ces  as  I  have  been  inftancing,  appear,  it  matters 
not  whether  the  term  or  other  perfonal  eftate  be 
limited  to  the  firfl  devifee  or  legatee  indefinitely? 
as  in  the  above  cited  cafes  of  Hughes  v.  Sayer 
and  Forth  v.  Chapman  ;  or  for  life  exprefsly,  as  in 
Target  v.  G  aunt  above  cited;  or  to  fuch  legatee 
and  his  heirs ,  or  heirs  of  his  *  body,  or  ijfue,  or  *  P«  225? 
children,  as  in  the  cafes  of  Lamb  v.  Archer,  Read 

uncle,  it  is  impoffible  they  fhould  die  without  heirs,  du- 
ring his  or  any  of  his  children's  lives.  The  doubt  arifes 
from  the  equivocal  words,  "  in  default  thereof"  whether 
they  relate  to  M's  dying  without  children,  or  to  the  chil- 
dren's dying  without  heirs.  If  to  the  firfl:,  then  they 
amount  to  the  cafe  of  Lnddington  v,  Kime,  and  make  this 
a  fee  with  a  double  afpetl,  or,  as  it  is  called  in  that  cafe, 
two  concurrent  contingencies,  of  which  either  is  to  ftart, 
according  as  it  happens,  being  remainders  co-temporary, 
and  not  expectant  one  after  another.  But  then  both  will 
be  contingent,  as  well  that  to  the  children  of  M.  as  that 
to  IV.  which  is  a  conftrudtion  never  made  without  an  ab- 
folute  neceffity,  as  there  was  in  Loddington  v.  Kime,  fta- 
tedfupra  324,  339,  427.  But  here  is  no  fuch  neceffity, 
the  words  "  in  default  thereof"  taking  in  both  contingen- 
cies, as  well  that  of  M.\  dying  without  children,  as  of 
her  children  dying  without  heirs ;  which  brings  it  to  no 
more  than  the  common  ordinary  limitations,  in fettlements, 
which  take  in  all  the  contingencies  that  can  happen.  And 
as  the  court  never  confirms  a  limitation  into  an  executory  de-  s 
"vife,  where  it  may  take  effe£l  as  a  remainder,  becaufe  the  for- 
mer puts  the  inheritance  in  abeyance ;  fo  neither  does  it  con- 
flrue  a  remainder  to  be  contingent,  tvhere.  it  can  be  taken  for 
ve/led;  becaufe  the  latter  tends  to  fupport  the  eftate,  and 
the  former  to  deftroy  it,  by  putting  it  in  the  power  of  the 
particular  tenant,  to  defeat  the  remainder  by  a  fine  or  fe- 
offment. In  Chancery  1734,  ftated  3  Durnf  and  Eajl 
Term.  Rep.  494. 

y.  Snell, 
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v.  Snell,  Lamplej  v.  Blower ■,  and  Fletchers  cafe  (#),  |j 

above 

(«)  A  diftincT:ion  feems  to  have  been  taken  in  the  cafe 
of  the  Attorney  General,  on  behalf  of  the  Goldfmiths' 
Company  of  London  againft  Hall,  Fitzgib.  Rep.  314. 
Finer' \s  Abr.  tit.  Devife  103.  PL  50.  where  a  power  of 
-  difpofition  over  the  whole  is  vefted  in  the  firft  taker,  this 
{hewing  that  the  object  of  the  teftator  is  the  perfonal 
benefit  of  the  firft  taker,  and  controlling  any  inference 
arifing  from  the  word  "  leaving." 

In  that  cafe  one  "  gave  and  bequeathed  all  his  real 
and  perfonal  eftate  unto  his  fon  H.  and  to'  the  heirs  of 
his  body,  to  his  and  their  ufe,  to  be  paid  unto  him,  in 
three  years  after  the  teflator's  death,  and  if  his  fon  H. 
fhould  die  leaving  no  heirs  of  his  body  living,  then  he 
gave  and  bequeathed  fo  much  of  his  real  and  perfonal 
eftate,  as  his  faidfon  Jbould  be  pojfejfed  of  at  his  death  to 
the  Goldfmiths'  Company  of  London.  And  the  queftion 
was  whether  the  limitation  over  of  the  perfonal  eftate  to 
the  Goldfmiths'  Company  was  good.  And  the  court, 
confifting  of  the. Lord  Chancellor,  Mafter  of  the  Rolls, 
ajnd  Lord  Chief  Baron  Reynolds  were  unanimous  that 
the  limitation  over  was  void,  as  the  abfolute  ownerfhip 
had  been  given  to  H.  for  it  was  to  him,  and  the  heirs 
P.  226.  of  his  body,  and -the  company  were  to  have  no  *  more  than 
he  Jbould  have  left  unfpent;  and  therefore,  he  had  a  power, 
to  difpofe  of  the  whole. 

And  the  above  diftinction  was  adopted  by  Lord  Hard- 
wicke-t  in  the  cafe  of  Flanders  v.  Clarke^  1  Fezey  9.  In 
that  cafe  F.  by  a  claufe  in  her  will  gave  150/.  to  her  fon, 
the  principal  to  be  paid  by  her  executors  at  fuch  time,> 
and  in  fuch  proportions  as  they  pleafed;  but  that  he 
•  fhould  not  difpofe  of  it  to  any  prefent,  or  future  wife.: 
but  if  he  died  without  ifllie,  then  it  fhould  revert  to  the 
teftatrix's  family,  and  intereft  at  the  rate  of  5/.  per  cent. 
to  be  paid  by  the  executors  for  what  fhould  be  in  their 
hand,  til!  the  whole  was  paid.  And  the  queftion  was, 
Vvhether  the  fon  fhouW  have  more  than  an  eftate  for  life. 
Ei per  Lord  HardvSicke.  If  the  claufe  had  refted  on  the 
firft  part,  I  fhould  have  thought  it  fhould  go  to  him,  as 
an  ufufrucluary  intereft  during  life  only,  and  then  over; 

but 
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but  the  conftruittion  muft  alfo  be  on  the  other  part  of  the 
claufe,  directing  the  executor  to  p..y  intereft,  till  the 
whole  was  paid,  which  (hewed  the  teftatrix  meant  it  for 
his  perfonal  benefit:  but  (he  had  a  view  that  he  might 
die,  before  he  made  ufe  of  it,  and  therefore  that  he 
fhould  not  difpofe  of  it  from  her  family. 

And  in   the  above  cafe  Lord  Hardwlcke  cited  the  be- 
fore-mentioned cafe    of   the  Attorney  General,    at    the      i 
relation  of  the  Goldfmiths'  Company  v.  Hall,  which  he 
faid  was  well  reported  in  Fitzgibbon,    and    his  Lordfhip 
faid,      that   it  was  determined    by  Lord  King,    that  the 
firft  legatee  had   the  abfolute  *  property,    and  therefore    *  P.  227. 
the  devife  over  was  void;  for  he  had  power  to  fpend  the 
whole,    which    was   an  abfolute    gifc.      I    mention  this[ 
circumftance  becaufe  it  removes   any^  doubt  upon    this 
c/afe  founded  on  the  low  eftimation  in  which  the  reporter 
ftands. 

And  here  we  muft  be  careful  to  diftinguifh  the  above 
cafes  of  the  Attorney  General  and  Hall,  in  which  the 
decifton  turned  on-  the  inference  afforded  by  the  power 
of  difpofition,  that  an  abfolute  property  was  intended  to 
be  given,  from  cafes  where  the  teftator  vefts  a  mere 
power  of  fpecification,  in  the  firft  legatee,  by  confining 
him  to  particular  objects. 

The  cafe  of  Gordon  verf.  Adolphus,  6  B'ro.  Pari.  Cm- 
354.  appears  to  me  to  furnifh  the  diitinclion  to  which  I 
am  now  alluding. 

In  this  cafe  one  poiTeiTed  of  a  considerable  perfonal 
eftate  (among  other  things)  gave  and  bequeathed  as 
follows,  "  The  whole  of  my  eftate  that  I  fnall  be  pof- 
feffed  of,  I  leave  to  my  wife  during  her  natural  life,  that 
is  to  fay,  fo  long  as  fhe  (hall  continue  unmarried;  but 
in  cafe  fne  {hall  chufe  to  ma/ry,  then  and  in  that  cafe,  of 
all  the  refidue  of  my  eftate,  an  account  fhall  be  taken, 
and  all  above",  &c.  fhall  be  directed  for  the  immediate 
ufe  and  behoof  of  my  daughter,  meaning  the  intereft 
and  produce  thereof.  It  is  alio  my  direction  that  no 
hufband  my  daughter  fhall  marry,  inall  have  any  power 
whatfoever;  *  that  her  receipt  from  time  to  time^fhall  be,  *  P„  228, 
a  fumcient  dffcharge,  &c.  In  cafe  my  daughter  mall 
die,  which  God  forbid,  without  leaving  iffue ;  in  that 
cafe,  it  is  my  will  and  defire,  that  what  my  eftate  fhall  ! 
produce  fhall  be  divided  among  the  children  of  my  late  / 
fifter;  'notivithjlanding  what  I  here  mention,  is  only   in  cafe1 

my 
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my  daughter  Jhall  die  without  a  willy  but  this  mall  not  be 
any  hindrance,  in  c  "z  fhe  fhall   make  her  will  properly 
attefted,  {he   may,  in   that  cafe,  give  it  to  thofe  of  my 
nephews  that  (hall   deferve  her  favour  moft,  but  not  out 
of  my  family.     The  teftator's  daughter  died  in^eftate  and 
without  ifTue,    cftid    the  children  of  the  teftator's   fifter 
claimed  the  refidue  of  his  perfonal  eftate,  and  exhibited 
their  bill  in  Chancery  to  recover  it,  and  had  a  decree  by 
Lord  Camden  in  their  favour,  from    which  an  appeal  was 
made   to  the  Houfe  of  Lords.     And  it  was  contended 
thai  the  daughter  took  an  abfolute  intereft,  and  the  limi- 
tation over   was  void.     For  the  bequeft  to  the  daughter 
not  being   accompanied   with   any  words  of   limitation, 
the  abfolute  intereft  rauft  thereby  pafs,  unlefs  a  limitation 
could  be  raifed  by  implication  to  confine  it  to  an  intereft 
for  life.     But   implications  were  never  raifed,  unlefs  in 
favour  of  the  perfon  to   whom  the  eftate  was   given,  and 
no  implication  ought  to  be  raifed  in  favour  of  remote  rela- 
tions to  the  prejudice  of  an  only  daughter.     The  limita- 
tion to  the  family  of  the  teftator's  fifter,  upon  the  death 
of  the  daughter  without  leaving  'iffue,  was  alfo  void  ;  upon 
the  ground  of 'being  on  too  remote  a   contingency;  for 
the  words  dying  without  iffue,  and  dying  without  leaving 
229.    iffue,  mull,  in  the  intention  *  of  the  teftator,  mean  the 
fame  thing,    viz.   a  failure  of  iffue  at   the    time,  of  the 
death.     The    rules  of   law,    on    principles    of    general 
policy,    had   determined    a   limitation   of  perfonal   eftate 
after  dying  without  iffue   to  be  void  ;  and    the  fame  prin- 
ciples equally    extend  to  limitations  after  dying  without 
leaving  iffue.     And  there  was  no  cafe,  in  which  words  of 
implication,  inftead  of  giving  an  eftate,  had  been  applied 
to  reftrain  the  general  intereft,  paffing  under  the  exprefs 
limitation  of  the  will.     On  the  part  of  the  refpondent  it 
was  infifted,    that   the  teftator  meant  to  difpofe  of  his 
whole  eftate  and  not  to  die  inteftate  as  to  any  part  of  it. 
He  had  given  it  to  his  wife  during  her  life,  or  widow- 
hood; after  her  death,  or  fecond  marriage,  he  devifed -it 
/to  his  daughter  abfolutely,  in  cafe  fhe  fhould  have  iffue; 
/  but  if  fhe  fhould  leave  no  iffue,  then  it  was  given  to  the 
family  of  the  fifter;  and  it  was   manifeft  that  the  con- 
tingent devife  over  to  them,  referred  to  the  time  of  the 
daughter's  death,  becaufe  the  teftator  had  enabled  her  {o  . 
far    to  defeat  it,  as   by  making  a  will,  which  muft  take 
effect  at  her  death,  to   diftribute   it   equally  among  the 

objects 
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above    cited,     *  for    the   reftriclion    it    feems  *  P.  230. 
is   equally    valid    under   any   of    thofe    circum- 
ftances,  and  gives  effect  to  the  limitation  over. 

A  diverfity  has  in  fome  cafes  been  contended 
for,  between  a  limitation  of  a  term,  by  fuch 
*  words  as  in  the  cafe  of  a  real  eftate  would  give  *  P.  231* 
an  exprefs  eftate-tail,  and  a  limitation  of  the 
fame  by  fuch  words,  as  in  the  cafe  of  a  real 
eftate  would  only  give  an  eftate-tail  by  implica- 
tion ;  upon  this  principle ;  that  where  the  words 

objects  of  that  devife,  and  even  to  exclude  fome  of 
them,  provided  her  difpofition  fhould  be  made  within  the 
circle  of  the  teftator's  family.  That  the  devife  in  favour 
of  the  refpondents  depended  merely  upon  the  contingency 
of  the  daughter's  leaving-  or  not  leaving;  iflue,  at  the 
time  of  her  death  ;  an  event  which  the  law  would  expecl, 
and  not  coniider  like  the  general  failure  of  iifue  at  any 
uncertain  diftance  of  time,  as  too  indefinite  an.d  re- 
mote. And  the  appeal  was  difmiffed,  and  the  decree 
aifipmed. 

So  where  one  after  directing  the  payment  of  his  debts 
and  funeral  expences,  gave  as  follows  :  "  As  to   all    the  J 

reft  and  refidue  of  my  eftate  and  effects,  whether  real  or 
perfonal,  I  give  the  free  enjoyment  thereof  to  my  brother 
L.  whom  1  conftitute  my  fole  and  univerfal  .heir,  and 
without  any  reftridhon  as  to  his  children,  to  whom  he 
(hall  leave,  before  or  after  his  death,  fuch  part  of  my  in- 
heritance as  their  conduct  may  deferve  :  but  if  at  the 
jdeath  of  my  brother  L.  there  fhall  be  no  children  left 
ialive,  and  that  all  his  children  fhall  be  dead  without  ifiue, 
in  fuch  cafe  I  give,  bequeath,  and  leave  the  faid  refidue 
to  A.  or  in  default  of  him  to  his  children  in  equal  {hares." 
L.  claimed  the  abfolute  intereft  in  part  of  the  teftator's 
perfonal  eftate,  which  was  inverted  in  Bank  ftock.  And 
on  his  behalf  it  was  contended,  that  the  meaning  of  the 
will  was,  if  L.  iliould  die  without  iflue,  and  without 
making  any  difpofition,  then  it  fhould  go  to  J. ;  other- 
iwife  it  would  defeat  the  po.wer.  But  the  Chancellor 
thought  that  the  gift  over  was  an  executory  devife,  and 
'if  it  took  place,  would  defeat  the  intereft  of  the  children. 
And  his  Lordihip  afterwards  decided  agamft  L.  Lieuland 
verf.  Jgajfiz,  2  Bro,  Reb.  Chan.  615. 

of 
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of  a  will,  if  ufed  with  regard  to  an  inheritance, 
would  give  an  exprefs  eilate-tail,  there  the  fame 
vide  i  p.  w.    words  applied  to  a  term  will  pafs  ,  the  whole  in- 
433-  terefl  in  that  term;  but  that,  where  the  words 

of  the  will,  if  applied  to  a  freehold,  would 
(  364  )  give  an  eftate-tail  by  implication  only,  there  they 
will  not  enure  to  give  the  whole  intereft  in  the 
term ;  and  confequently,  that  where  a  term  is 
limited  to  one,  and  if  he  die  without  iffue,  re- 
mainder over,  this  limitation  will  not  veil  the 
whole  term  in  him,  as  a  limitation  to  the  heirs 
of  his  body  or  to  his  iffue  would  do  ;  but  are 
always  to  be  underftood  reftriclively,  and  to 
relate  only  to  his  dying  without  iffue  living  at 
his  death,  and  therefore  give  him  the  term  only 
during  his  life. 

The  ground  of  the  diftinclion  is  this ;  in  re- 
fpecl  to  an  inheritance,  the  words,  dying  without 
iffue,  are  taken  to  mean  an  indefinite  failure  of : 
vide  i  p.  w.    iffue,  in  order   to  create  an  eftate-tail  in  favour 
667.  of  the  iffue ;  who  are    capable  of  caking  an  in- 

*  P-  232,    heritance  ;  but  with  refpecl.  to  a  *  term,  fuch  a 
conir.ruct.ion  cannot  benefit  the  iffue,  becaufe   a 
term  cannot  defcend  to  them.    In  fome  inllances,  . 
it  is  true,  the  court  feems  to  have  countenanced 
a  diftinclion  of  this  fort  ;   as  appears   in   P.  W.'s 
reports  of  fome  of  thofe  cafes  which  I  have  laft 
cited  from  him  ;  but  in  all  thofe  cafes,  as  I  have 
before   noticed,  there  were  fome   circumftances  ) 
in  the  will,  which  the    court  obferved   confined 
the  generality   of    the  expreffion,  dying  without] 
iffue  to  dying  without-  iffue  then  living.     This  ap- 
pears in  the  reports  of  the  refpeclive   cafes,  eX- 
1    365  )     cept    in   that   of  Forth   and   Chapman,  in  which 
Eortit^/chap-p^  WmSc  tloes   not   notice  the  court's   regard  to 

man,  via.  .  .  .  * 

"ipra.'p.  361.     the  particular   penning  of  the   will.     But  Lord 


Atk.  313. 


Dormer  obferved,  that  he  was  counfel  himfelf  in 
that  cafe    of  Forth   and   Chapman;  and   that   by 

the 
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i  the  note  he  took  on  the  back  of  his  brief  it  ap- 
peared, that  Lord  Macclesfield  laid  a   good  deal 
[of  weight  on    the   words,    and   leave  no    iftue. 
;■  And  again  in  the  cafe  of  Sheffield  v.  Lord  Orrery  3  Atk.  288. 
it  feems  Lord  Hardwicke  faid  that  Lord  Maccles- 
\  field  decreed  the  limitation  in  Forth  v.  Chapman 
;  good  upon  the  word  leave  no   iflue  ;  and  in  rhe 
i  cafe  of  Garth  and  Baldwin  it  was  again  obferved,  1  Vcz.  649. 
that  in  Forth  and  Chapman  the  court   went   on 
the  word  leaving. 

*  It  is  obvious,  that  if  the  court  had  grounded   *  P.  233. 

their  decifions  on  the  diftin&ion  I  am   fpeaking 

J  of,  it  would  have  been  needlefs  to  have  inquired 

I  into,    or   infifted    upon   thofe  circumftances  of 

reftri&ion,    upon    which,    in    delivering    their 

I  opinions,    they    laid   fo    much    ftrefs.     Befides, 

where  no  fuch  circumftances  have  appeared,  it 

has  been   determined,  that   the  limitation  of  a 

term    over  after    a   dying  without  ijfue,  even  in 

fuch  cafes  where  the  limitation  could  only  have 

given   an   eftate-tail   by   implication   in   a   real 

eftate,  is  to  be  taken  in  the  legal  extent  of  the 

expreffion  ;    and   therefore  the  limitation    over 

being  (in  that  fenfe)  too  remote,  is  utterly  void. 

This  appears  in   the  cafe  of  Love  and  Wyndham  _  \  366  ) 

r    .       1  1  i         r    n    f  Supra,  p.  342, 

before  cited,  where  the  tint  limitation  was  not 
even  indefinite,  but  was  exprefsly  retrained  to 
the  life  of  the  legatee. 

So  where  a  leffee  for   tooo  years  without  im-  2Fre<?m.  am. 
peachment  of  wafte,  devifed  to   L.,  and  if  he    ""•**• 
j   ihould  die  without  iiTue,  then  to  B. ;   the  court 
held  that  the  remainder  was  void,  and  that- the 
whole  veiled  in  L.,  his  executors  and  adminis- 
trators.— And   where  a  peribnal   eftate  was   de-  2  Freein-28"- 
vifed  to  A.,  and  in  cafe  fhe  mould   die  without 
iftue,    then    to   B.,  it  was  *  refoived    that    the   *  p.  2^4 
devife  over  to  B.   was  void,  and  the  whole  de- 
creed to  A, 


Again 
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Ktz.  Gibb.  68.  Again  in  a  later  cafe,  where  A.  poffeffed  of' a 
Green  v.  Rod.  perfonai  eftate,  appointed  by  will,  that  it  mould 
be  fold,  and  the  money  anting  from  the  fale  be 
to  the  ufe  of  his  fifter  M.,  and  if  fhe  mould  die 
without  iffue,  it  mould  go  equally  between  his 
other  fitters ;  and  in  a  fubfequent  claufe  it  was 
faid,  then  after  the  death  of  his  fifter  M.  in 
manner  af or ef aid,  &c.  There  it  was  contended, 
that  although  the  firft  limitation  to  M.  contained 
nothing  to  reftrain  the  generality  of  the  mean- 
ing, of  dying  without  iffue  ;  yet  the  words  in  the 
fubfequent  claufe  then  after  the  death  amounted 
to  a  reftriction,  which  confined  it  to  a  dying 
without  iffue  living  at  the  death  of  M.  But  the 
court  obferved  that  the  words  in  manner  afore  A 
(  367  )  faid,  prevented  fuch  a  conftruclion ;  becaufe 
they  referred  to  the  firft  limitation,  and  were] 
tantamount  to  a  repetition  of  it ;  which  being 
a  dying  without  iffue  generally,  the  limitation 
over  was  too  remote,  and  therefore  void. 

Thefe  authorities  direclly  overturn  the  distinc- 
tion  above   mentioned   in  both   its  points,  /.  e.\ 
*P.  235.  as  we^  in  refpecl  to  the  validity  of  the  *  fubfe- 
quent limitation  over,  as  in  regard  to  the  whole 
not  veiling  in  the  lirft  devifee  or  legatee. 
Atkinfonir.  And  though  Lord  Talbot  feemed  to  admit  the  ■ 

fopra  359?'      diftindion  in  the  cafe  of  Atkinfon  v.  Hutchinfon,  | 
yet  it  was  only  by  way  of  auxiliary  argument  J  j 
he  by  no  means  appears  to  have  founded  his  opi-  I 
nion  or  decree  in  the  cafe  upon  it;  nor  indeed  i 
was  there  any  call  for  it;  for  the  words  there, 
were, .  without  leaving  iffue,  the  import  of  which 
I  have  confidered  ;  and  in  regard  to  which  words 
Lord  Talbot  obferved,  the  cafe  of  Forth  and  Chap* 
man  was  in  point,  as  there  could  be  no  difference 
between  the  words  without  leaving  iffue,  and  leai$ 
ing  no  iffue  \  he  founded  his  decree  therefore  upon 
the  precedents  in  point.     And  it  is  further  ob- 

fervable, 
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fervable,  that  in  Atkinfon  v.  Hatchinfon  there  was 

a  preceding  limitation  upon  the  death  of  any  of 

the  children  without  leaving  iflue,  to  the  furvivors 

of4  them  ;  now  this  ftriclly  was  not  applicable  to 

an  indefinite  failure  of  iffue,  becaufe  confined  to 

a  furvivor  ;  and  it  was  but  reafonable  to  give  the    (  368  ) 

fame  words  the  fame  conitru&ion  in  the  fubfe-     - 

quent  limitation,  which  they  muft  bear  in  a  1U 

I  mitation  immediately  preceding,  applied  to  the 

i  fame  fubjecT;. 

*  And  fo  in  a  cafe  of  later  date,  where  the  *  P.  236. 
teflator  faid,  M.  D.  I  make  my  fole  heir  and  exe- 
cutrix•,  and  if  floe  die  without  ijjue,  then  to  go  to  a  Atk. 308. 
L.  B.     Lord  Hardwicke  held,  that  no  authority  Jeauclerk  *>• 

.«''.,  ■*   Dormer. 

came  up  to  iupporting   the  point,  that  ex  Vi  ter- 

|  mini  fuch  a  limitation  of  a  perfonal  eflate  mould 
be  confined  to  a  dying  without  hTue  living  at  the  1 
death  of  the  firft  taker ;  and  that  as  the  limita- 
tion was  general,  and  not  reftrained  by  any  cir- 
cumftance  in  the  will,  the  devife  over  was  void. 
And  his  Lordlhip  was  of  the  fame  opinion  in  a  a  Atk.  37 
fubfequent  cafe,  when  he  faid,  "  Where  there  is 

I  ".  a  devife  of  a  leafe  for  years  to  a  man,  and  if 
"  he  die  without  iffue,  remainder  over ;   there 

1  "  is  no  doubt  but  the  whole  intereft  veils  in  the 
"  firft  taker." 

Indeed,  fince  the  cafe  of  Beauclerk  v.  Dormer,  Jan.  1768. 
there  has  been  the  cafe  of  Keify  v.  Fowler  deter-  Keiiyw.Fowl«. 
mined   in  the  Houfe  of  Lords,  upon  an  appeal 
from  the  court  of  Chancery   in  Ireland :  where 
W.  C.  left  and  bequeathed,-   unto  his  daughter 

>}  and  only  child,  all  his  worldly  fubfiance,  lands, 
,  ftock,  corn,   debts,   and  .houfhold   goods,    pro-    f  369  ) 
[  vided  (he  married  by  the  confent  of  the  executors 
therein  mentioned:  but  in  cafe   (he  married  with- 
out  the  confent  of  his  *  executors,  iTie  was   to  *  P.  237, 

1  have  only  twenty  cows  and  a  horfe  for  her  whole 
fortune:  and  after   naming   A.   and  B.  for  his 

executors, 


Saltern  v. 
.  Saltern. 
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executors,  he  appointed,  that  in  cafe  his  faid 
daughter  iliould  die  without  iffue,  aU  his  laid  fub- 
ftance'  mould  return  back  to  his  executors ■,  to  be 
dillributed  as  he  mould  thereafter  direct. — And 
laftly  in  cafe  his  daughter  iliould  marry  without 
content,  or  die  without  iffue,  he  appointed  that 
all  his  faid  fubftance,  &c.  mould  return  back  to 
his  executors  to  be  by  them  dillributed  in  manner, 
following;  viz.'  to  his  nephew  J.  D.  100/.  to 
H.  G.  50/.  to  each  of  his  executors  aforefaid  50/. 
to  his  daughter  twenty  cows  and  a  horfe  only, 
and  the  remainder  to  be  equally  divided  amongfl: 
the  children  of  his  filter  E.  F. 

The  queftion  was,  whether  the  limitation  over. 
of  the  perfonal  eftate  after  the  death  of  the  tefta- 
tor's  daughter  without  iffue  was  good  ?  The  court 
of  Chancery  in  Ireland  held   it  was :    and  their 
decree  was   confirmed-  by  the  Houfe   of  Lords 
here,  upon  the  opinion  of  the  Judges,  that   the 
bequeft  over  was  to  take  effect  on  the  death  of 
the  daughter  without  iffue  then  living. 
*  P.  238.       *  (/0  Now  in  this  cafe,  we  may  obferve,  a  cir 
(   ^70  )    cumftance  admitted  in  conilruclion  as  reftrictive  of 
the  general  import  of  the  words  die  without  iffue'', 
which  was,  the  fuppofed  reference  of  the  word 
executors,  and  then  in  the  defeclion  by  her  marriage 
without  coufent  or  death  without  iffue  that  the  eft  ate 
y  mould   return  back  to  his  executors,  to  be  diftri- 

buted  by  them  to  the  two  executors  named  in  his 
will,  becaufe  after,  upon  the  fame  event,  he  gave 
to  each  of  his  executors  aforefaid  50/.  Therefore 
this  was  confidered  as  a  perfonal  rruft  in  thofe 
particular  executors,  to  be  performed  by  them, 
after  the  determination  of  the  firft  eftate  by  either 
of  the  two  events,  of  his  daughter's  marriage 
without    confent,    or    her   death   without    iffue. 

[a)  This  pafTage  is  altered  by  Mr,  Frame's  manufcript. 

And 
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And  taking  the  cafe  in  that  light,  fuppofe  the 
teftator  to  have  confidered  both  thefe  events  to 
be  fuch,  as  if  they  happened  at  all,  would  in  all 
probability  happen  in  the  life-time  of  his  faid 
executors,  or  one  or"  them ;  otherwife  we  make 
him  repofe  a  truft  in  his  executors,  inconfiftent 
with  a  probability  of  their  living  to  perform  it. 

*  As  to  any  thing  that  might  be  inferred  from   *  P.  239. 
the  devife  over  to  his  offer's  children  being  in- 
tended as  a  perfonal  provifion  for  them,_  as  much    (  37 l   ) 
may  in  all  cafes  be  inferred  from  a  devife  over  to 
any  relation  or  other  perfon  ;  and  therefore  feems 
to  be  of  no  weight. 

(a)  "  Indeed  the  very  circum fiance  I  have  noticed, 
"  and  which  feems  to  have  been  the  principal  ground 
"  of  the  decifion  has  been  fince  "treated  as  trivial  j 
"  but  when  we  confider  the  avidity  of  our  courts  to 
*s  lay  hold  of  any  circum  fiance,  however  flight,  to 
"  fuPport  thefe  limitations  of  perfonal  e/lates,  and 
"  compare  this  with  the  diflinclion  fo  often  taken  for 
"  that  purpofe,  between  dying  without  iffue,  and 
"  without  leaving  iffue,  and  other  almofl  impercep- 
"  tible  fhades  of  diflinclion  in  fome  of  the  cafes  I 
"  have  cited,  I  think  it  may  be  deemed  no  violence 
<s  of  common  fenfe  to  allow  this  a  place,  at  lea  ft,  in 
"  the  middle  clafs  of  them,  and  the  nature  of  the 
"  chattels  to  be  given  to  the  daughter  in  the  event 
"  of  her  dying  without  iffue,  (viz.  cows  and  horfes) 
"  was  not  fuitable*  to  the  fuppofitwn  of  an  indefinite  *  P.  240. 
*e  failure  of  iffue  (a)." 

I  therefore 

(a)  The  following  paflage  is  taken  from  a  MS.  note 
of  Mr.  Feame's  intended  to  be  introduced  here. 

[a)  The  obfervations  of  Mr-  Fearne  inferted  above  in 
Italicks,  and  which  appear  to  have  been  intended  to  be 
placed  here,  were  occafioned  I  apprehend  by  a  remark 
made  by  Lord  Thurlow,  in  the  cafe  of  Bigge  verf.  Benflsy, 
as  that  cafe  is  reported  1  Bro.  Rep.  Chan.  1 90.  "  that  it 
.  Vol.  II.  M  would 


OF    EXECUTORY    ESTATES 

Would  be  better  fenfe  to  fay   that  in  Keily  and  Fowler ;    there 
was  no  rule  of  conjlruilion,  than  Mr.  Fear  He's." 

But  this  ground  of  decifion  is  not  imputable  to  Mr. 
Fearne  alone,  for  it  was  exprefsly  and  folely  relied  upon  in 
the  cafe  of  Hughes  verf.  Sayer,  ftated  fupra  358. 

And  the  cafe  of  Balgity  verf.  Hamilton,  Mofeley's  Rep. 
186.  Hands  upon  the  fame  ground.  There  //.  directed 
that  his  perfonal  eftate  ftiould  be  fold,  and  turned  into 
money,  and  put  out  at  intereft ;  that  his  wife  Ann,  mould 
have  30/.  a  year  out  of  the  produce  of  it,  and  that,  when 
and  fo  foon  as  his  only  daughter  and  child  Ann,  mould 
attain  her  age  of  twenty-one  years,  then  his  wife  mould 
have  25/.  per  annum  inftead  of  30/.  Then  the  will  goes 
on,  Item,  I  give  and  bequeath  to  my  daughter  Ann,  all 
my  perfonal  eftate  whatfoever,  ihe  paying  the  faid  30/.  a 
year*  and  the  legacies  therein  bequeathed,  and  I  make 
my  wife  her  guardian,  and  (he  is  to  receive  the  refidue  of 

*  P.  241.  the  intereft,  maintaining  my  *  daughter  thereout,  but  if 
my  .faid  daughter  die  before  her  age  of  twenty-one  years, 
then  my  will  is,  that  my  wife  fhall  have  400/.  and  that  on 
payment  of  the  fame,  fhe  fhall  give  a  difcharge  for  her 
(aid  annuity,  and  that  then  and  immediately  from  and  after 
my  faid  daughter's  deceafe  "  zvithout  iffue  of  her  body,"  I 
give  and  devife  all  my  perfonal  eftate  to  my  brother  J.  H. 
he  paying  the  faid  fum  of  400/.  to  my  wife,  if  then  living. 
The  teftator  died,  and  Ann,  the  daughter  died  an  infant 
without  iflue,  and  then  the  wife  died.  And  the  only 
queftion  was,  whether  the  devife  over  to  the  brother  was 
good,  or  whether  the  whole  perfonal  eftate  vefted  in,  the 
daughter  ?  Et  per  curiam,  A  devife  of  perfonalty,  after  a 
dying  without  iflue  is  certainly  void;  and  it  is  as  certainly 
good  after  a  dying  without  iffue  in  a  limited  time;  now 
the  words  of  this  will  can  bear  no  other  conftruclion,  but 
if  the  daughter  die  without . iffue  before  twenty-one.  Firft 
the  whole  eftate  is  devifed  to  the  daughter,  and  the  whole 
'intereft  to  the  wife,  part  as  an  annuity  for  herfelf,  and  part 
for  the  daughter's  maintenance.     The  firft  contingency  is 

,  general,  if  fee  (the  daughter)  die  before  twenty-one  years 

of  age  the  wjfe  is  to  have  400/.  but  who  is  to  pay  this 
400/.  ?  The  brother,  fo  that  the  latter  words  muft  have 
the  fame  conftru&ion,  and  the  will  is  to  this  purpofe,  if 
my  daughter  die  without  iffue  before  twenty-one,  my  bro- 
ther is  to  have  the  whole  eftate  he  paying  my  wife  400/. 
the  wife  is  to  have  the  400/.  if  the  daughter  die  under 

twenty- 


LIMITED  UPON  A  FAILURE  OF  HEIRS  OR  ISSUE. 

twenty-one,  and  the  brother  being  to  pay  it,  if  fhe  die 

*  without  iflue,  the  eftate  muft  come  to  him  at  the  fame    *  P.  242* 

time,  as  a  fund  out  of  which  it  is  to  be  paid. 

So  in  the  cafe  of  Smith  and  Fifher,  2  Rep.  Chan.  187, 
where  one,  after  feveral  legacies,  gave  all  the  reft  and 
refidue  of  her  eftate  to  be  put  forth  to  intereft  by  her 
executors,  and  one  half  of  the  intereft  to  be  paid  to  A. 
her  fifter,  during  her  life,  and  the  other  half  of  the  inte- 
reft unto  B.  daughter  of  the  faid  A.  and  fhe  after  her  mo- 
ther's death,  to  have  all  the  inte:eft  during  her  life;  and 
if  the  faid  B.  died  u  without  iftue  of  her  body"  then  the 
principal  of  the  refidue  to  be  equally  divided  between  C 
and  D.  The  queftion  was,  whether  the  devife  over  to 
67.  and  D.  was  a  good  devife  ?  And  the  court  declared 
that  the  limitations  over  to  C.  and  D.  were  good. '  In  this 
cafe  the  bequejl  is,  in  the  direction  to  divide ',  and  therefore 
perfonal  to  C.  andD. 

And  the  true  principles  upon  which  thefe  cafes  turn, 
are  fully  laid  down  by  the  court,  in  the  cafe  of  Lyde  verf. 
Lyde,   1  Durnf.  and  Eajl  Term  Rep.  593. 

In  that  cafe  one  poflefTed  of  premifTes  for  a  term  of 
years,  gave  them  by  will  to  his  fon  G.  L.  for  life,  and 
after  his  deceafe  to  M.  his  wife  for  life,  and  after  the  de- 
ceafe  of  the  furvivor,  to  the  children  of  G.  L.  Jhare  and 
Jhare  alike;  but  if  G.  L.  fhould  die  "  without  iflue  of  his 
body,"  then  to  his  fon  R.  L.  for  life,  and  after  his  deceafe 
to  N.  his  wife,  with  divers  limitations  over;  M.  died,  and 
then  R.  L.  and  *  the  queftion  was,  whether  the  limitation  *  P.  2A.7. 
to  iV".  was  good  ?  Et  per  Ajhhurft,  J.  There  has  been  a 
variety  and  contradiction  of  determinations  upon  this  fub- 
je6t:  but  the  general  principle  that  governs  thefe  kind  of 
cafes  is  this;  where  there  is  an  exprefs  limitation  of  a 
chattel  by  words,  which  if  applied  to  a  freehold,  would 
create  an  exprefs  eftate-tail,  the  whole  intereft  vefts  abfo- 
lutely  in  the  firft  taker,  and  a  limitation  over  of  fuch  a 
chattel  is  too  remote  to  take  efFe£t.  But  where  there  is 
no  fuch  exprefs  legal  limitation,  the  court  will  confider  the 
intention  of  the  tejlator.  Here  there  is  no  fuch  legal  limi- 
tation, and  the  intention  of  the  teftator  is  evident.  There- 
is  not  fuch  a  limitation  as  muft,  in  its  legal  operation, 
conftitute  an  eftate-tail.  Then  it  is  open  to  us  to  confider 
the  intention  of  the  teftator.  And  of  that  there  can  be 
no  doubt. 

M  z  Juftice 
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Juftice  Buller  faid.  If  this  will  be  read  in  the  manner 
in  which  it  ought  to  be,  and  which  is  the  true  way,  as 
laid  down  by  Lord  Chief  Juftice  Wilmot  in  the  cafe  of 
Keily  and  Fowler,  viz.  to  read  the  words  of  the  will  with 
reference  to  the  rules  of  law,  it  cannot  admit  of  any  doubt. 

Two  diftin£tions  have  been  taken  in  former  cafes, 
which,  if  they  hold,  will  govern  the  prefent.  The  firft 
is,  that  in  the  cafe  of  a  bequeft  of  a  term  or  chattel,  the 
words  "  dying  without  ifFue"  fhall  be  confidered  with  a 
double  afpe£c,  comprifing  two  contingencies;  the  one, 
if  the  p  erf  on  die  ivithout  leaving  iffue-,  the  other  if  he  die 

*  P.  244-  leavi"g  iflue,  which  *  afterwards  die  without  iffue.     Now 

unlefs  that  rule  be  exploded,  it  will  decide  the  prefent 
cafe  j  the  contingency,  on  which  the  limitation  was  to 
take  effect,  having  happened  within  the  time  limited. 

The  fecond  diftindion,  which  was  taken  by  Lord  Mac- 
clesfield is  between  an  exprefs  and  an  implied  eftate-tail,  in 
the  cafe  of  a  bequeft  of  a  term :  whether  that  diftin£tion 
has  been  fhaken,  or  whether  it  was  wife  to  depart  from  it 
after  it  became  a  rule,  it  is  unneceffary  now  to  deter- 
mine (*).  Becaufe,  in  this  cafe,  upon  the  face  of  the 
will,  the  intention  is  plain  ; .  and  if  the  intention  of  the, 
ieflator  is  clear,  there  is  no  cafe  in  law,  which  fays,  that 
the  intention  fhall  not  prevail. 

As  to  the  argument,  that  if  this  had  been  a  devife  of  a 
freehold,  the  words  would  have  created  an  eftate-tail,  and 
therefore,  that  when  applied  to  perfonalty;  the  whole  in- 
tereft  vefts  in  the  firft  taker:  if  the  foundation  of  that 
argument  fail,  there  is  an  end  of  every  thing  which  is 
built  upon  it.  Now  in  my  opinion  nothing  is  fo  clear  as 
that,  if  this  had  been  a  devife  of  a  freehold,  it  would  not 
have  given  an  eftate-tail.  It  is  to  G.  L.  and  after  his 
deeeafe  to  M.  his  wife,  and  after  the  death  of  the  furvivor 
of  them,  to  their  children  /hare  and Jhare  alike.  But  an 
eftate-tail,  is  to  a  man,  and  the  heirs  of  his  body,  in  fuc- 
uffion  :  that  is  not  the  cafe  here;  for  by  the  exprefs  words 
all  the  children  are  to  take  equally:  and  to  do  that,  they 
muft  take  as  purchafers. 

*  P.  245.    .",  -But  this  being  a  bequeft  of  a  term,  I  fhall  again  have 

recourfe  to  Lord  Ch.  Juft.  Wilmofs  doctrine  in  Keily  and 

Fowltr,  where  the  words  were  "  heirs  of  the  body'*  and 

-   he  there  faid  "  the  truth  is,  we  are  bound,  to  an  artificial 

(*)  Vid.  Obfervations  on  this  fubjetf  infra  note. 

and 
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and  technical  fenfe  of  thofe  words,  unlefs  there  is  an  ap~         | 
parent  intention  in  the  teftator,  of  ufing  them  in  their  na- 
tural meaning  and  for  that  purpofe  which  is  in  favour  of 
common   fenfe,    the  most  trifling  circumstance 

IS    SUFFICIENT. 

In  that  cafe  the  words  "  heirs  of  the  body,"  though 
ftricvf,  legal  words  of  limitation,  were  controuled  by  very 
flight  circumftances  indeed.  In  this  cafe  the  circumftan- 
ces  are  very  ftrong.  The  teftator  has  given  to  the  chiU 
dren  the  intereft  of  thefe  premifles^r^  andjhare alike,  (* ) 
that  is,  for  ever.  So  that  the  contingency,  upon  which 
the  limitation  over  is  founded,  could  only  be  in  caje  there 
■were  no  children.     As  to  the  real  intent  of  the  teftator,  it  «* 

is  evident,  if  it  were  only  from  the  circumftance  of  the  re- 
mainder over  to  R.  L.  being/or  life,  that  the  teftator 
meant  the  limitation  muft  take  place,  if  at  all,  within  the 
fcope  of  a  life  in  being,  which  intirely  excludes  the  ideaipf 
an  indefinite  failure  of  iffue.  In  a  very  full  note  of  Kelly 
and  Fowler,  which  I  have  feen,  where  ftrefs  was  laid  on 
the  circumftance  of  the  limitation  over  being,  to  the  exe- 
cutors named  in  the  will,  and  that  the  event  looked  to  was 
likely*  to  be  within  their  life,  it  was  faid,  "we  are  not  *  p,  2a6» 
to  conftder  of  legal  confequences,  of  legal  reprefentations, 
but  only  what  the  teftator  meant  by  giving  it  to  his  execu- 
tor." In  this  cafe  it  does  not  require  fo  much  reasoning, 
becaufe  the  teftator  has  *exprefsly  given  the  eftate  to  R. 
L.  for  life,  in  the  event  of  G.  L.  dying  without  ifTue, 
which  {news  that  the  teftator  looked  to  the  event  of  G. 
L.'s  dying  without  iffue  at  the  time  of  his  death. 

Again  in  the  cafe  of  the  Attorney  General  at  the  rela- 
tion of  the  Chaplains  of  the  New  Church  at  Tottenham 
verf.  Bayley,  2  Bro.  Rep.  Chan.  553.  where  one  feifed 
in  fee  of  certain  eftates,  and  alfo  of  part  of  a  tenement  call- 
ed A.,  and  pofTeffed  of  other  parts  -of  the  fame  tenement 
called  A.  for  a  long  term  of  years,,  made  his  will,  and 
after  devifing  fo  much  of  the  eftate  as  was  freehold  to 
truftees,  their  heirs  and  affigns,  and  fo  much  whereof  he 
Was  poffefled  for  a  term  of  years  to  his  executors,  £5Y, 
declared  that  as  concerning  thofe  parts  called  M.  and  B. 
whereof  he  was  poffefled  of  a  long  term  of  years  his  will 

(*)  This  conftvudiora  of  the  words  "/have,  &c."  is  only 
applicable  to  perfonalty. 

wasj 
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was,  that  his  brother  MbX  T.  fhould  have  the  ufe  thereof, 
life,  for  fo  many  years  of  the  term  as  mould  expire  in  his 
life-time,  and  after  his  deceafe,  his  will  was  that  his  exe- 
cutors mould  permit,  all  and  every  the  child  and  children 
of  the  faid  TV.  T.  their  executors,    &c.    reflectively,  to 
hold  and  enjoy  the  fame  for  his  and  their  proper  ufe,  du- 
ring the  remainder  of  the  faid  term,  infuch  manner  as  the 
faid  TV.  T.  Jhould  by  his  will  or  deed  in  writing  &c.  direSf^ 
and  for  want  of  fuch  appointment,  then  equally,  fhare  and 
P.  247.   (hare  *  alike,  without  benefit  of  furvivorfhip ;  but  if  it 
mould  happen  that  the  faid  TV.   T.  mould  die  without  ifjhe^ 
in  the  life-time  of  the  faid  J.  T.  and  T.  T.  or  either  of 
them,  then  his  will  was,  that  the  faid  J.  T.  and  T.   T.  if 
they  both  furvived  the  faid    TV.   T.  dying  without  iffue  as 
aforefaid.,   mould  equally  have  the  benefit  and  advantage 
thereof  for  fo  many  years  of  the  term  as  fhould  expire  in 
the  life-time  of  the  faid  J.  T.  and  T.   T.  and  if  only  one 
of  them  mould  happen  to  furvive  the  faid  TV.    T.  dying 
without  iffue  as  aforefaid,  or  if  both  fhould  happen  to  fur- 
vive the  faid  TV.   T.  (o  dying  without  iffue  as  aforefaid,  and 
one  of  them  fhould  happen  to  die  before  the  other  of  them, 
leaving  iffue  behind  him,  then  the  teftator's  will  was,  that 
fuch   furvivor  fhould  have  but  one  half  of  the  benefit  and 
profits  of  the  faid  leafehold  premiffes,  and    the  other  half 
fhould  goto  be  divided  among  all  and  every  the  child  and 
children  of  him  fo  dying,  fhare  and  fhare  alike,  during  fo 
many  years  of  the  term  as  fhould  expire  in  the  life-time  1 
of  the  faid  J.  T.  and   T.  T.  and,    if  he  fo  dying  fhould 
leave  no  iffue  behind  him,  the  teftator's  will  was,  that  the 
benefit  thereof,  fhould  devolve  upon   the  furvivor,  for  (o 
many  years  of  the  term  as  fhould  expire  in  the  life-time 
of  the  furvivor,   and  after  the  deceafe  of  the  furvivor  of 
them  the  faid  J.   T.  and  T.  T.   (in  cafe  they  or  the  fur- 
vivor of  them  fhould  furvive  the  faid  TV.  T.  dying  with- 
out iffue  as  aforefaid)  the  teftator's  will  was,  that  all  and  every 
the  child  and  children  of  the  faid  f.  T.  and  T.  T.  (though 
one  of  them  might  or  fhould  happen  to  die  before  the  faid 
P.  24°*  JV.  T.  dying  without  iffue  as  aforefaid)  *  and  the  execu- 
tors adminiftrators  and  affigns  of  fuch  child  and  children 
fhould  have  the   faid  leafehold  premiffes,    fhare  and  fhare 
alike,  for  and  during  the  remainder  of  the  term,  and  "in 
default  of  fuch  iffue,"  "or  if  the  said  TV.  T.  should 

HAPPEN    TO     SURVIVE,      AND   DIE     WITHOUT    ISSUE,*' 

after  the  death  of  the  faid  J.  %,  and  T.  T.  then  the  tef- 
tator's 
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tator's  will  was,  that  the  faicTreafebold  premiffes  fhould  go 
to  and  be  applied  towards  the.beneflt  of  T.  New  Church 
and  charity  fchool  as  aforefaid.  The  teftator  died.  W.  T". 
died  unmarried  and  without  iflue.  y  T.  and  T.  T.  both 
died  in  the  life  time  of  IV.  T.  T.  T.  without  iflue,  and 
y.  T.  leaving  iflue  one  daughter  M.  The  queftion  was 
whether  W.  T,  having  furvived  ,f.  T.  and  T.  T.  and 
died. without  iflue  as  in  the  laft  limitation  mentioned,  the 
premiiTes,  on  his  death,  became  fubje&  to  the  charitable 
bequeft,  for  the  benefit  of  T.  Church  and  fchool.  The 
caufe  was  firft  heard  at  the  Rolls,  when  his  Honor  was  oi 
opinion,  upon  the  conftrudtion  of  the  will,  that  the  in- 
terest of  the  teftator  was  not  well  difpofed  of  thereby 
in  favour  of  the  charity.  From  this  decree  the  charity 
appealed. 

And  in  fupport  of  the  appeal  it  was  argued  that  an  ex- 
prefs  eftate  for  life,  being  limited  to  W.  T.  with  a  power 
of  appointment  among  his  children,  with  a  litrutarioaan 
default  of  appointment,  to  his  children,  equally  fhare  and 
fliare  alike,  the  word  iffue  was  explained  by  the  words 
child  or  children,  and  meant  throughout  the  will,  to  child 
or  children,  fo  that  the  teftator  gave  upon  a  double  con- 
tingency. Firft  if  TV.  T.  died  without  children,  living  the 
TVs,  then  *  he  gave  to  the  T.'s  if  TV.  T.  furvived  the  TVs 
and  died  without  children,  to  whom  the  teftator  had  given 
eo  nomine  as  children,  then  he  gave  to  the  charity ;  both 
the  events  happened,  therefore  the  gift  to  the  charity  was 
good. 

It  was  contended  in  fupport  of  the  decree,  that  the  li- 
mitation over,  was  too  remote.  A  gift  to  J.  and  if  he 
die  without  iflue  to  B.  the  remainder  muft  be  too  remote, 
unlefs  there  were  words  in  the  will,  tocontroul  the  general 
fenfe  of  the  words  "  if  he  Jhall  die  without  iffue"  That 
there  was  nothing  in  this  will  to  require,  that  the  words 
fliould  have  a  different  fenfe. 

Sed  per  Lord  Thurlow  Chancellor,  If  a  man  gives  an 
eftate  in  general  to  A.  for  life,  and  adds,  "  but  if  he  dies 
without  iflue,  I  then  give  it  to  B.  B.  has  no  immediate 
gift,  but  only  a  contingent  inter  eft  upon  ASs  dying  without 
iffue ;  and  it  would  counteract  the  intention  of  the  teftator, 
if  3.  took  it  immediately  upon  the  death  of  A.  therefore 
ex  necejfitate  rei,  the  true  argument,  in  both  real  and  chattel 
interest,  is  that  in  facl:  thefe  words  operate  to  an  enlarge- 
ment of  the  eftate  for  life,  for  otherwife  the  iflue  of  A. 

would. 
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would  not  take  at  all,  and  B.  would  take  the  whole. ;  and 
therefore  the  necefTary  implication  muft  take  effecly  name- 
ly that  A.  fhould  have  an  eftate,  which  muft  devolve 
upon  his  iffue.  Upon  that  ground,  the  court  has  extend- 
ed the  eftate  for  life,  and  in  a  freehold  intereft  has  deemed 
it  an  eftate-tail,  and  in   chattel  interefts  an  abfolute  pro- 

#  p   ,.       perty ;   *  but  that  arifes  from  the  necejjlty  of  the  conjiruc- 

iion. 

In  this  cafe  after  an  exprefs  eftate  for  life  to  W.  T.  (fo 
that  he  may  take  as  a  purchafor)  the  teftator  proceeds, 
&c.  (ftating  the  limitations  in  the  will,)  here  no  fuch  ne- 
ceffity  arifts  from  "  dying  without  iflue"  as  the  words  are 
referable  to  dying  without  iflue,  fo  provided  for.  It  is  fo 
well  fettled  that  no  difpute  could  arife.  If  the  "7?s  had  no 
intereft,  that  they  could  take,  it  would  go  to  the  charity. 
In  the  events  which  have  happened,  this  cafe  refults  to 
the  ordinary  one  I  have  ftated,  and  the  charity  muft  have 
a  decree. '    And  the  decree  at  the  Rolls  was  reverfed. 

There  is  an  obfcurity  in  the  mode  of  expreffion  ufed 
by  the  court  in  this  cafe  as   reported,  viz.  "dying  with- 
'   ;  out  \ffuefo  provided  for."    But  if  I  conceive  the  fenfe  in 

which  the  expreffion,  To  provided  for,  is  ufed,  it  means 
"  fo  provided  for  by  the  power  of  appointment,"  that  is 
that  dying  without  iflue,  meant  fuch  iffue  as  A.  might  have 
appointed,  which  muft  be  intended  iffue  then  living,  in 
which  refpect  this  cafe  refembles  that  of  Target  and  Gaunty 
Hated  fpra  page  358. 

I  (hall  now  take  notice  of  the  cafe  of  Bigge  verf.  Benf- 
ley,  I  Bro.  Rep,  Chan.  190.  which  happened  prior  in 
time  to  the  cafe  Jaft  ftated,  and  in  which  Lord  Thurloiu  is 
reported  to  have  rejected  the  reafon  alledged  by  IVlr.  Fearne 
(and  which  was  relied  upon  by  Lord  Ch.  Juft.  IVilmot, 
in  the  cafe  of  Keily  and  Fowler,  as  materially  influencing 

*  P.  21I«   tnat  decifion,    an^  *  which  feems  to   be   favoured  by  the 

cafes  I  have  added)  as  not  fufficient  to  fupport  the  judg- 
ment. 

In  this  cafe  one  bequeathed  all  his  perfonal  eftate  to  his 
wife  F.  to  hold  to  her,  her  heirs,  executors,  adminijlrators 
and  ajfgns  for  ever,  and  appointed  her  fole  executrix,  but 
in  cafe  of  the  death  of  F.  without  iffue,  then  he  gave  the 
whole  to  the  eldefi  fon  of  his  brother  R.  his  hens,  exe- 
cutors, adminiftrators  and  affigns,  and  if  there  fhould  be 
no  fuch  fon ',  then  to  his  faid  brother  R,     The  wife  fifrvived 

the 


LIMITED  UPON  A  FAILURE  OF  HEIRS  OR  ISSUE. 

the  teftator,  and  died  without  iffue.  And  the  queftion 
Was,  -whether  the  devife  over,  was  valid  ?  It  was  contend- 
ed in  fupport  of  the  devife  over,  that  the  "  dying  without 
iffue"  was  not  general,  but  controuled  by  the  event  of 
having  no  fon,  in  which  cafe  the  devife  was  in  favour  of 
R.  himfelf;  that  therefore  if  the  teftator  meant  a  dying 
without  iffue,  indefinitely,  it  could  notaffecl:  the  fon  of  a 
perfon  then  living,  much  lefs  that  perfon  himfelf.  There- 
fore the  event  muft  be  decided  on  the  death  of  F.  when 
if  he,  R.  had  a  fon  it  would  veft  abfolutely  in  that  fon,  if 
not,  it  would  veft  in  R.  Et  per  Lord  Thurlow,  The  firffc 
queftion  is,  what,  abftracled  from  little  points  and  circum- 
f.ances,  would  be  the  effect  of  the  gift  to  F.  ?  There  was 
not  a  fmgle  cafe,  not  even  that  of  Atkinfen  and  Hutchinfon 
ftated  (fupra  359.)  which  did  not  hold  that  fuch  a  limita- 
tion after  thefe  general  words  was  too  remote.  His  Lordfhip 
mould  only  notice  Dormer  verf.  Beauclerk  *.  The  gene- 
ral words  were  to  be  varied  only  by  circumjiances  arifing 
upon  fair*  demonflration.  To  call  dying  without  leaving  #  p  2r2 
iffue,  the  natural  fenfe  of  dying  without  iffue,  was  againft 
all  the  cafes.  In  this  cafe  there  was  no  circumftance 
which  had  occurred  in  the  others.  In  Dormer  and  Beau- 
clerk,  it  was  held,  that  the  word  then  could  not,  and  never 
did  make  the  difference.  It  was  merely  a  word  of  rela- 
tion, not  an  adverb  of  time.  Upon  Lord  Hardwicke's 
authority,  he  muft  hold  the  word  then  did  not  make  a  dif- 
ference. As  to  the  gift  to  the  brother,  Dormer  and  Beau- 
clerk  was  a  ftronger  cafe  as  to  that  point.  It  was  argued 
there,  upon  the  circumftance  of  the  5000/.  being  meant 
as  a  portion;  that  being  a  maintenance,  and  given  after  a 
dying  without  iffue,  it  muft  mean  dying  without  leaving 
iffue. 

There  appears,  to  have  been  a  circumftance  in  the  cafe 
laft  ftated,  which  materially  diftinguifhes  it  from  that  of 
Dormer  and  Beauclerk,  as  to  the  effect  of  the  gift  to  the 
brother;  and  which  feems  to  me  to  have  intitled  that  cir- 
cumftance to  greater  weight,  in  the  laft  cafe,  as  develop- 
ing the  intention,  than  the  gift  of  the  5000/.  to  Lady 
Diana  Beauclerk  in  that  cafe;  I  allude  to  the  different 
mode  in  which,  in  the  cafe  of  Bigge  v.  Benjley,  the  bequeft 
to  the  fon  of  R.  was  made,  from  that  in  which  the  bequeft 
to  R.  was  made;  in  that  cafe,  the  former  being  given  to 

*  Vid.  fupra  368.  this  cafe  dated. 

the 
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the  eldeft  fon,  his  heirs,  executors,  adminiftrators  andaffigns, 
the  latter  to  R.  without  any  words  of  limitation  annexed; 
which  in  a  cafe  of  a  natWe,  to  ufe  the  words  of  Lord 
Ch.  Juft.  Wilmot,  in  the  cafe  of  Keily  and  Fowler,  and 
repeated  and  adopted  by  Mr.  Juft.  Buller  in  that  of  Lyde 

P.  253*  v.  Lyde,  ftated  fupra  242.  in  this  note,  *  in  which  "  we 
are  not  to  confider  of  legal  confequences,  of  legal  reprefenta- 
tions,  but  only  what  the  teflator  meant"  and  "  where,  the 
moft  trifling  circumftance  is  fufficient"  to  (hew  an  appa- 
rent intention  to  ufe  fuch  words  in  their  reftrifted  fenfe, 
as  iflue  then  living;  for  this  difference  in  the  mode  of 
giving,  feems  to  me  to  fhew  an  apparent  intention  that 
the  limitation  over  in  cafe  of  the  death  of  F.  without  iflue, 
was  to  take  effecl:  in  the  life  of  R.  the  limitation  over  to 
him  being  perfonal,  no  words  being  introduced  to  carry  it 
to  his  heirs,  executors,  adminiftrators  or  ajfigns,  and  which 
Wereinferted  in  the  preceding  limitation  to  his  eldeft  fon; 
for  Lord  Hardwicke  admitted  in  the  cafe  of  Dormer  and 
Beauclerk,  that  if  the  5000/.  "  had  been  to  be  conftrued 
as  merely  perfonal  to  Lady  Diana,  and  by  way  of  provi- 
fion  as  a  portion,  and  not  toarife  unlefs  die  furvived  Mifs 
Dormer,  then,  a  ftrong  argument  might  have  been  drawn 
from  thence,  to  fhew  the  teflator's  meaning  was  to  con- 
fine the  dying  without  ifllie  of  Mifs  Dormer,  to  the  time 
of  her  death."  But  his  Lordfhip  faid,  that  this  being 
annexed  by  way  of  condition  to  Lord  George's  legacy, 
made  it  a  vefted  legacy,  and  tranfmiiTible,  though  not 
payable  till  a  future  time,  which  took  away  all  the  argu- 
ment that  might  be  raifed  from  its  being  perfonal  to  her 
only,  for  a  death  before  the  contingency  happened  would 
defeat  the  legacy  So  that  Lord  Hardwicke's  reafoning 
turns  upon  whether  the  circumftances  or  phrafeology  are 
fufficient  to  fhew  that  the  teflator  meant  the  limitation 
over  to  be  perfonal;  and  therefore,  if  the  circumftance  to 
which  I  have  alluded  in  the  cafe  of  Bigge  and  Benfley,  be 

P.  254.  fufficient  to  fhew  *  that  the  limitation  to  the  father,  was 
intended  to  be  perfonal,  from  the  circumftance  that  the 
teflator  had  fhewn  an  apparent  intention,  by  omitting  the 
words  heirs  and  adminiftrators,  in  the  limitation  over  to 
the  father,  and  annexing  them  to  the  limitation  to  the 
eldeft  fon,  it  brings  the  cafe  within  Lord  Hardwicke's 
reafoning;  and  though  Lord  Parker  in  the  cafe  of  Pinbury 
verf.  Eikin,  ftated  fupra  359.  did  rely  unco  the  words 
"  then  after"  being  tantamount  to  u  immediately  after" 

as 
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as  the  ftrong  part  of  that  cafe ;  his  Lordihip  reforted  alfo 
to  the  circumftance,  that  the  80/.  there  given  was  per- 
Jonally  intended  for  the  legatee,  who  muft  be  fuppofed  to 
be  dead,  by  the  time  there  Jhould  be  a  general  failure  of  iffue. 
And  yet,  in  this  cafe  Lord  Parker  decided  that  the  80/. 
would  go  to  the  executors  of  the  legatee,  who  was  dead, 
which  was  a  point  not  before  fettled ;  viz.  that  poflibilities 
would  go  to  the  perfonal  reprefentatives. 

Many  cafes  may  be  found,   in  which  the  infertion  or 
omiilion  of  words  or  fentences,  in  themfelves  fuperabun- 
dant,  becaufe  expreffed  before,  may  neverthelefs  materi- 
ally affe£r.  the  conftru£tion  of  language,  and  be  drawn  in 
to  aid  that  fide  of  the  queftion  which  favors  the  intent. 
Thus  Lord  Hardwicke  in  the  cafe  of  Lowther  and  Condon, 
2  Atk.  Rep.  132.  on  a  queftion,  whether  a  portion  fhould 
fink  into  the  inheritance  of  the  land  charged   therewith, 
or  go  to  the  reprefentative  of  the  perfon  intitlcd,  obferves 
"  that  the  manner  in  which  the  claufe  is  worded,  fhews 
the  intention  of  the  teftator  extremely  plain;  and  as  there 
is  fo  clear  an  indication  of  the  intention,  I  may  *  (his    *  P.  %$$» 
Lordmip  fays)  and  ought  to  lay  hold  of  a  ftrong  reafoning 
to  be  drawn  from  the  words  "  executors,  adminijirators  and 
ajfigns"  for  the  meaning  was  that  in  cafe  the  daughters 
ihould  die,  before  the  portion  was  raifed,  that  the  execu- 
tors fhould  be  intitled  to  have  the  money  raifed."     And 
Lord  Talbot  in  the  cafe  of  Bradley  verf.  Powell,  Ca,  Temp, 
Talbot  193.  which  arofe  on  a  queftion  of  the  fame  nature, 
held  that  the  portion  funk  on  the  death  of  the  perfon  en- 
titled, and  urged  as  one  ground,  for  its  not  being  tranf- 
miffible,  that  it  was  not  payable  to  the  fon  his  executors 
and  adminijirators,  but  barely  to  himfelf.     And  yet  the 
annexation  of  words  of  tranfmiffion  are  unneceffary  in 
refpecl:  of  perfonal  property,  as  it  paffes  abfolutely,  though 
executors  or  adminijirators  are  not  named,  for  it  panes  to 
them  barely  as  reprefentatives.     And  where  cafes  turn 
upon  minute  circumftances,  a  variation  of  expreffion  fur- 
nifhes  a  ftrong  prefumption  of  a  variation  of  intention; 
which  was  much  relied  upon  in  the  cafe  of  Baddeley  v. 
Leppingwell,    3  Burr.  1 533.     Where  a  teftator  devifed 
one  eftate  to  A.  for  and  during  the  term  of  his  natural 
life,  paying  thereout,  &c.  and  after  the  deceafe  of  A.  then 
over;  and  gave  and  bequeathed  another  eftate  to  B.  fhe 
paying  thereout,  &c?     Mr.  Juft.  IVilmot  laid  down  this 
general  pofition,  "  that  the  intention  is  to  be  collecied 

from 
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from  the  whole  of  his  will,  ex  vifceribus  tejlamenti\  fo  as 
to  leave  the  mind  quite  fatisfied,  what  the  teftator  meant; 
he  collected  the  intention  of  the  teftator,  firft  from  the 
devife  to  A.  and  then  from  the  devife  to  B.     The  teftator 

*  P.  256.  devifed  to  A.  exprefsly,  for  and  during  the  term  of  *  his 
natural  life,  and  after  his  deceafe  to  D  E,  and  F.  But 
in  the  devife  to  B.  he  omitted  the  words  "  for  and  during 
her  life,"  which  words  it  muft  be  fuppofed  he  would  have 
inferted  in  cafe  he  had  intended  to  give  her  an  eftate  for 
life,  becauie  he  had  juft  before  done  fo,  in  the  preceding 
devife  to  A.  It  was  plain,  that  by  giving  it  to  B.  gene- 
rally^ without  adding  any  reftri£tive  words,  as  the  devifor 
had  before  added  to  the  devife  to  B.  that  he  meant  to  give 
B.  the  abfolute  property.  And  the  fame  mode  of  reason- 
ing, it  ftiould  feem,  is  applicable  to  the  cafe  of  Bigge  and" 
Benjley,  in  which  it  may  be  contended  that  the  inferting 
words  of  tranfmiffion  in  the  bequeft  to  the  fon,  and  omit- 
ting them  in  that  to  the  father,  (hews  that  the  bequeft  to 
the  father  was  intended  to  be  perfonal,  and  if  fo,  though 
the  legal  effect  would  be  otherwife,  fuch  words  not  being 
necefiary  to  give  tranfmiffibility  to  the  property,  it  would 
be  fufficient  to  denote  the  intention.  Et  vide  Donne  v. 
Merryfteid,  fupra  358.  note  (a). 

But. the  decifion  in  the  cafe  of  Bigge  and  Benjley,  does 
not  affect  the  ground  on  which  the  decifion  in  the  cafe  of 
Keily  and  Fowler  ftands,  except  fo  far  as  the  general  ob- 
fervation  of  the  Lord  Chancellor  in  the  former  cafe  ex- 
tends, and  which,  I  (peak,  with  deference,  appears  to  me, 
on  a  full  infpe&ion  of  the  cafes,  rather  a  hafty  expreffion 
on  the  fpur  of  the  moment;  for  the  reafon  on  which 
Keily  and  Fowler  is  refted,  does  not  turn  merely  on  the 
ground  of  the  provisions  there  being  perfonal  tothechil- 

*  P.  257.  dren  of  the*  teftator  Vfifter,  but  on  the  direction  that  the 
property  fhould  return  to  the  executors,  to  be  diftributed 
by  them,  thereby  placing  in  his  executors  a  perfonal  truft 
and  confidence,  inconfiftent  with  the  extent  of  the  devife, 
if  it  was  not  meant  to  take  place  in  the  compafs  of  a  life 
in  being. 

I  truft  I  fhall  not  be  confidered  by  the  reader,  from  the  I 
circumfta'nce  of  having  prefumed  to  labour  in  note  (a) 
page  197.  to  fupport  the  legal  conftruction  of  language, 
contrary  to  the  fentiments  thrown  out  by  Lord  Kenyan  in 
the  cafe  of  Porter  and  Bradley,  and  having  ventured  in 
the  prefent  note,  to  fubrnit  fome  obfervationc,  in  favour 

of 
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)f  a  liberal  conflxudtion  in  fupport  of  the  intent  againft 
the  opinion  thrown  out  by  hordThurlow,  in  favour  of  the 
legal  conftru&ion  and  import  of  words  in  the  cafe  of  Bigge 
and  Ben/ley,  as  inclined  to  cavil  at  the  decifions  of  courts. 
No  man  entertains  a  ftronger  prejudice  in  favour  of  foren- 
fic  decifions,  or  a  higher  veneration  for  the  dignified  and 
juftly  eminent  characters,  who  prefided  on  thefe  occafions 
than  I  do;  but  refpecl:  for  particular  perfons  ought  not  to 
cheque  that  freedom  of  inquiry,  which  in  fcience  will 
alone  conduct  us  to  truth.  There  feems  to  me  a  material 
difference  between  breaking  in  upon  the  conjlruclion  of 
fpecific  words,  which  have  gained  a  fixed  legal  import,  fo  as 
to  enable  laywers  to  decide  immediately  how  far  property 
may  or  may  not  be  dealt  with;  which  we  cannot  reject, 
without  violating  firft  and  generally  admitted  principles; 
and  pufhing  criticifms  to  the  utmoft  extent  upon  fuch 
words,  where  the  liberality  of  modern  times,  has  ftrug- 
gled  to  get  rid  *  of  technical  conclufions,  which  ftand  in  #  p  2  _© 
the  way  of  giving  effect  to  the  intention,  by  admitting  ^ 

minute  diftin&ions,  deduced  from  additional  language,  or 
accompanying  circumftances.  If  we- now  decide  that  the 
words  "  leaving  no  iffue"  as  applied  to  real  property,  are 
not  to  be  received  in  a  different  fenfe  from  thofe  words, 
as  applied  to  perfonal  property,  namely  as  implying  a  ge- 
neral failure  of  iffue,  we  (hake  every  title  in  which  that 
circumftance  has  occurred  from  the  period  at  which  the 
cafe  of  Forth  and  Chapman  was  determined,  down  to  that 
at  which  the  cafe  of  Porter  and  Bradley  occurred;  but  by 
favouring  the  criticifms  either  upon  thofe  words  as  applied 
to  real  property,  or  of  the  more  general  words  "  in  de- 
fault of  iffue,"  or  the  like,  as  applied  to  real  and  perfonal 
property,  through  the  medium  of  additional  words,  or 
concomitant  circumftances,  we  only  efcape  from  the 
trammels  of  technical  reafoning,  by  the  force  of  fair 
argument,  founded  upon  fpecific  and  obvious  differences, 
in  favour  of  evident  intention;  or  to  fpeak  in  the  fpirit  of 
the  obfervation,  in  Counder  and  Clarke,  Hob  Rep.  29.  the 
legal  conftru6tion,  it  ftrikes  one,  mould  never  be  over- 
ruled, unlefs  the  intent  of  the  teftator,  or  author  of  the 
language,  appears  by  declaration  plain;  that  is,  not  faying 
it  in  fo  many  words,  but  plain  expreffion,  or  neceffary 
implication  of  his  intent,  which  is  the  fame  thing,  from 
words  or  circumftances  which  vary  the  cafe. 
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I  therefore  apprehend,    the  judgment  in  the 

*  P.  259.    cafe  of  Keily  and  Fowler,  does  not  at  all  *  clafh 

with  the  decifion  of  Lord  Hardwkke  in  the  cafe 
of  Beauclerk  v.  Dormer.  But  that  both  thofe 
cafes  concurred,  in  confirming  the  very  fame 
diftinclion  in  regard  to  the  effect  or  validity  of 
an  executory  limitation  of  a  perfonal  eftate  after 
a  dying  without  iffue,  under  different  circumftances 
of  latitude  or  reftrict.ion,  as  the  whole  feries  of 
preceding  cafes  feems  to  have  furnifhed  us  with, 
if  we  clafs  and  eftimate  the  refolutions  in  thefe 
cafes  according  to  the  feveral  grounds  on  which 
they  appear  to  have  been  founded  ;  and  that  the 
diftin&ion  thus  to  be  collected,  from  a  general 
comparative  view  of  all  the  cafes  upon  this  point, 
appears  to  be  no  more  nor  lefs  than  this,  viz. 

That  although  in  the  limitation  of  a  perfonal 
eftate,  after  a  dying  without  iffue,  thofe  words 
mall  not  ex  vi  termini,  and  without  the  concur- 
rence of  any  other  circumltance  of  intention, 
(  S72  )  fignify  a  dying  without  iffue  then  living,  even 
though  the  limitation  is  in  the  nature  of  an 
eftate-tail  by  implication  only  ;  yet  on  the  other 
hand  they  mail  not  ex  vi  termini,  when  there  is 
any  other  circumftance  of  intention,  import  an 
indefinite  failure  of  iffue,  even  though  the  limi- 
tation is  in  the  nature  of  an  exprefs  eftate-tail; 

*  P.  260.  but  that  in  either  cafe,  *  if  the  limitation  refls 

folely  upon  the  ufual  extent  and  import  of  thofe 
words,  the  limitation  over  is  too  remote,  and 
therefore  void  -r  and  the  whole  veils  in  the  firft 
devifee  or  legatee;  but  that  in  either  cafe,  the 
fignilication  of  thefe  words  may  be  confined  to  a 
dying  without  iffue  then  living,  by  any  claufe  or 
circumftance  in  the  will,  which  can  indicate  or 
imply  fuch  intention. 
1  Eq.  Abr.363.  But  however,  it  has  been  faid,  that  where  a 
f1,  **'  perfonal  eftate  was  limited  to  one  for  life  exprefs- 


LIMITED    UPON  A  FAILURE  OF  HEIRS  OR  ISSUE. 

/y,  and  if  he  die  without  iffue,  remainder  over, 
fuch  remainder  over  was  good ;  beeaufe  the  ex- 
prefs  eftate  for  life  mould  not  be  enlarged   by 
mere  words  of  implication.  The  place  cited  for  this 
point  in  i  Eq.  Abr.   is  i  Chan.  Rep.  41 1.  which 
muft  be  an  error  in  the  print,  for  there  is  no  fuch 
page  or  cafe  in  the  book  ;  in  2  Chan.  Rep   410. 
indeed,  there  is  the  cafe  of  Smith  v.  Clever,  which 
is  alfo  reported  in  2  Fern.  38.  in  which   cafe  itvidefupra, 
was  held,  where  interejl  of  money  was  bequeathed  p*  36°" 
to  one  for  life,  and  it  fhe  mould  die  without  iffue,    (  373  ) 
the  principal  to  remain  over,  that  the  limitation 
over  was  gbod.     But  that  decifion  turned  upon  a 
different  principle ;  for  that  cafe  was  determined 
upon  a  diftindtion   taken,  between  a  bequeft   of 
the  interefl  of  money  to  *  one  for  life,  and  a  be-    *  P.  16 1> 
queft   of  the  money  itfelf.     A  diftindlion   which  Vide  fapra, 
appears  to  have  been  fince  exploded  in  the  cafes  p"347'  3  °' 
of  Butterfield  v.  Butterfield  and   of  Daw  v.  Pitt 
before  cited.     And  indeed  from  the  general  tenor 
of  the  cafes  cited  in  the  preceding  pages,  it  may 
be  collected,  that,  with  refpect  to  the  validity  of 
the  limitation  over,  it  is  the  fame  thing,  whether 
the  devife  of  a  perfonal  eftate  be  to  one  for  life 
exprefsly,  and  if  he  die  without  iffue,  remainder 
over  (a)  ;  or  to  one  (indefinitely)  and  if  he  die 

without 

[a)  It  feems  to  be  fettled,  as  Mr.  Fearne  has  obferved 
fince  the  cafe  of  Love  and  Wyndham,  beft  reported  j  Mod. 
Rep,  50.  that  the  words  "  if  he  fhould  die  without  iffue" 
after  a  limitation  to  one  for  life  ftanding  alone,  unqualified 
and  unexplained  by  any  other  words  or  circwmftances, 
involve  too  remote  a  contingency  to  admit  the  limitation 
of  a  fubfequent  remainder  of  perfonal  property;  for  ac- 
cepting them  in  their  natural  fenfe,  a  remainder  limited 
"  on  failure  of  iffue,"  cannot  take  erle£r.  fo  long  as  there 
is  iffue  in  being  of  the  tenant  for  lifo,  and  therefore  muft 
wait  a  general  failure  of  iffue;  or  if  taken  in  their  techni- 
cal fenfe;,  as  they  are  underftood  as  applied  to  land,  a  de- 
vife 
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vife  of  land  to  A.  for  life,  and  if  he  dies  without  iiTue  of 
his  body,  then  to  B.  gives  A.  an  eftate  tail.  Thefe  words 
therefore,  taken  either  way,  denote  the  teftator's  intent 
*  P.  262.  that*  the  remainder  (hall  not  take  effe£l  as  long  as  there 
are  any  iffue  in  being  of  the  tenant  for  life. 

Thus  where  one  directed  her  houfe  and  all  her  effects 
to  be  fold,  -and  laid  out  in  the  funds,  for  B.  (after  all  her 
legacies  were  paid)  during  his  life,  and  if  he  had  no  heirs,, 
to  go  to  his  fifter  IV.  The  queftion  was,  whether  the 
devife  over  to  W.  was  too  remote,  being  after  a  dying 
without  heirs  general  ?  The  Majler  of  the  Rolls  held  the 
devife  over  to  be  good.  But  Lord  Hardivicke,  Ch.  upon 
appeal,  reverfed  the  decree.  His  Lordfhip  faid,  I  have 
laid  it  down  as  a  principle,  that  in  queftions  of  this  fort, 
the  whole  will  mufl  be  taken  together,  and  from  thence  a 
judgment  formed  of  the  te/lator's  intention.  If  I  was  to  de-  • 
termine  the  limitation  over  to  be  good,  I  fhould  deftroy 
the  principal  intention  of  the  teftatrix,  which  was  that  B. 
and  his  iffue  fhould  take  before  W.  I  cannot  imply  a  gift 
to  the  iffue  as  purchafers,  which  is  not  the  cafe  here.  The 
word  tC  heirs"  muff  mean  heirs  of  the  body,  and  the 
teftatrix  certainly  intended  not  only  that  B.  but  alfo  his 
iffue  fhould  take  preferable  to  TV.  and  that  can  only  be  by 
tranfmiffibility;  for  they  cannot  take  as  purchafers.  It  is 
the  fame  as  if  given  to  B.  for  life,  and  to  the  heirs  of  his 
body,  and  if  no  fuch  heirs  then  over,  the  failure  of  heirs  1 
is  not  confined  to  a  particular  time,  but  is  general.  Boden  * 
verf.  Wat/on,  Amb.  Rep.  398.  498. 

However  it  feems  to  me,  that  fince  executory  difpofi- 
tions  of  perfonal  property  have  been  better  underftood  and 
*  P.  263.  received  into  favour,  the  whole  will  muft  *  inthofe  cafes, 
where  the  inrail  takes  effect  by  implication,  as  Lord 
Hardwicke  obferves  in  the  cafe  laft  ftated,  be  taken  toge- 
ther, and  that  conftruction  favoured  which  will  effectuate 
the  general  intention. 

This  in  the  cafe  of  Smith  verf.  Clever,  referred  to fu- 
pra  360.  362.  372.  where  A.  after  giving  feveral  lega- 
cies devifed  "that  the  reft  and  refidue  of  her  eftate  unbe- 
queathed,  fhould  be  put  forth  to  interejl  by  her  executors, 
and  that  one  half  of  the  interejl  fhould  be  paid  to  the  tef- 
tator's iifter  B.  during  her  life,  and  the  other  half  of  the 
interejl  unto  her  daughter  -C.  and  fhe  to  have  one  half  of 
the  teftator's  houfehold  geods,  and  after  her  mother's  de- 
ceafe  to  have  all  the  interejl  during  her  lifej  and  the  tefta- 
tor's 
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tor's  will  was,  that  if  the  faid  B.  died  without  iffue  of  her 
body-,  the  principal  of  the  refidue  fhould  be  divided  equally 
between  D.  and  E.  and  fuch  children  as  were,  or  fhould 
be  born  of  their  bodies  then  living.'"  The  queftion  was, 
as  to  the  validity  of  the  bequeft  to  D.  and  E.  And  the 
Mafter  of  the  Rolls,  it  is  true,  as  mentioned  in  the  con- 
text, took  the  diftinftion  between  a  devife  of  the  money 
itfelf,  and  of  the  intereft  of  it.  And  as  to  the  objection 
that  had  been  made,  that  the  intereji  having  been  .given  to 
A.  for  life,  and  if  fhe  died  without  iflue,  then  the  re- 
mainder over,  tec.  implied  an  eftate  tail  both  in  principal 
and  intereji-,  he  faid  an  implication  could  not  be  againjl  the 
plain  intent  of  the  party  exprejed  in  his  will.  And  in  this 
cafe  the  teftatrix  had  carefully  diftinguijhed  between  prin- 
cipal and  intereji.  And  he  *  mentioned  the  rule  taken  in  #  P.  264. 
Matthew  Manning's  cafe,  that  the  intention  of  the  tefta- 
rtor  in  his  will  ought  to  be  obferved,  as  far  as  might  con- 
fift  with  the  rules  of  law. 

So  that  in  the  cafe  laft  ftated,  the  Mafter  of  the  Rolls 
qonfidered  the  circumftance  of  the  intereft  alone  being  devi- 
fed  for  life,  and  the  fubfequent  bequeft  being  of  the  money 
itfelf  as  diftinguifhed  from  the  intereji  of  the  money,  ma- 
terial only  as  furnifhing  evidence  of  the  teftator's  inten- 
tion. 

And  in  the  cafe  of  Stratton  and  Paine-,    8    Vin.    Abr. 
455.  pi.  6.  alfo  cited  Fitzgibbon's  Rep.     321.  where  A. 
feifed  of  \  real  eftate  and  pofTefTed  of  a  confiderable  per- 
fonal  eftate,    gave  to  his  fifter  A.  10I.  a  year  to  be   paid 
her  during  her  life,  out  of  the  revenues  of  his  eftate.  And 
as  concerning  all  the  reft  of  his  eftate,  both  real  and  per- 
fonal,  he  gave  one  moiety  thereof  to  his  fifter  B.  for  her 
life,    and,    after  her  deceafe  to  the  heirs  of  her  body  law- 
fully   begotten  equally  among  them  all  fans  and  daughters 
alike.     And  the  other  moiety  or  equal  half  of  his  eftate, 
real  and  perfonal,  he  gave  and  bequeathed  the  fame  to  his 
fifter  C.  and  to  the  heirs  of  her  body  lawfully  begotten  or 
j  to  be  begotten,  and  for  want  of  fuch  iflue,  or  heirs  of  her 
I  body,  as  aforefaid,    he  gave  and  bequeathed  the  fame  to 
the  children  of  his  fifter  B.  equally  among  them,  and  to 
their  heirs  and  afiigns  for  ever,    immediately  .after  the  de- 
ceafe of  his  faid  fifter  B.  and  not  before.     The  limitation 
over  of  C.'s  moiety  to  the  children  of  B.  was  held  void, 
but   *  the  limitation    of    B.'s  moiety    was    held   good;    *  P.  265, 
though  it  was  faid,  there  was   no  other  difference  than 
'Vol.  II.  N  that 
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that  in  the  latter,  the  devife  was  to  thefifter  exprefsly  for 
life. 

This  cafe  is  reported  3  Bro.  Ca.  in  Pari.  257.  and 
the  only  queftion  feems  to  have  been  as  to  C.'s  moiety, 
which  fhe  claimed  abfolutely,  and  was  decreed  to  her. 
But  there  appears  a  material  circumftance  belldes  that  of 
B.'s  moiety  being  limited  to  her  for  life  only,  to  diftin- 
guifh  the  cafes  of  the  two  fitters,  namely,  the  limitation 
to  the  heirs  of  the  body  of  B.  being  "  equally  among  them 
all,  fans  and  daughters  alike"  and  which  circumftance  is 
omitted  in  the  ftatement  of  this  cafe  in  Fitzgib.  and  in 
Filter's  Abr.  and  which  was  irreconcileable  with  an  ia- 
tent  that  B.  fhouldfake  an  eftate  tail. 

And  the  cafe  of  Knight  verf.  Ellis,  ftated  fupra  174. 
note  [a),  feems  to  favour  the  principle,  that  wherever  the 
queftion  arifes  in  a  cafe,  where  an  eftate  is  to  be  enlarged, 
or  not,  by  words  of  implication,  the  intention  is  to  be 
refpe£ted. 

And  AJhhurJl,  Juft.  1  Durnf.  iff  Eajl's  Rep.  596.  de- 
livered his  opinion  in  favour  of  this  principle,  for  he  fay6 
"  where  there  is  no  exprefs  legal  limitation,"  the  Court  will 
confider  the  intention  of  the  teftator. 

And  where  one  gave  to  his  dear  wife  all  his  perfonal 
p  f.  eftate,  with  this  condition,  to  give  to  his  *  three  lifters, 
r.  200.  five  pOUnds  yearly,  for  their  lives,  or  the  life  of  the  long- 
er liver  of  them;  prefently  after  her  deceafe  the  fame  he' 
gave  to  his  daughter  Mary,  with  the  fame  obligations  to 
his  fifters ;  and  then,  after  his  daughter's  deceafe,  to  the 
fruit  of  her  body,  but  for  want  of  fuch  iftue  or  fruit,  to 
his  brothers  or  fillers  then  living,  and  after  them,  to  their 
children  and  the  children  of  his  brother ;  tbe  queftion 
was,  whether  the  fubfequent  limitations,  after  want  of 
iflue  of  the  faid  daughter's  body,  or  any,  and  which  Q$t 
them  (the  wife  and  daughter  being  dead  without  iilue) 
were  good.  And  on  a  cafe  before  the  Chancellor,  Lord 
Raymond,  Ch.  J.  Page,  Reynolds  and  Probyn,  Juftices, 
were  of  opinion,  that  the  wife  being  dead  and  the  daugh- 
ter being  dead,  without  ifTue  living  at  her  death,  the  fub- 
fequent limitations  were  good.  And  the  Lord  Chancellor 
decreed  accordingly.  Brooks  verf.  Taylor,  Mo/eley's  Rep. 
188.  2  Eq.  Ca.  Abr.  367.  pi,  12.  8  Kin.  Abr.  313.  pi. 
33.  Andrew 's  Rep.  12.  Here  it  is  obfervable  that  the  de- 
vife over  was  to  the  brother  or  fifter  then  living,  and  con- 

fequently 
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fequently  an  indefinite  failure  of  iflue  of  the  daughter 
could  not  be  meant. 

The  cafe  of  Sbcppard  and L effing ham,  Amb.  Rep.  122. 
is  alfo  a  ftrong  cafe  to  fhew,  that  the  conftru£tion  ought 
to  be  made  to  anfwer  the  intention,  wherever  the  intention 
does  not  aim  at  reftraining  the  alienation  of  property, 
longer  than  is  admiffible  by  law  in  the  ordinary  courfe  of 
enjoyment  of  it. 

There  one  having  two  children,  A.  by  her  flrft  huf- 
band,  and  B.  by  her  fecond  hufband,  devifed  *  1500/.  *.  p.  267. 
Bank  frock,  in  truft,  as  to  one  moiety  thereof  to  the  ufe 
of  A.  for  life,  remainder  to  fuch  child  or  children  of  A. 
as  mould  be  living  at'his  death,  and  if  he  mould  not  leave 
any  child,  or  in  cafe  fuch  children  mould  die  without  iffue, 
remainder  to  B.  for  life,  remainder  to  fuch  child  or  chil- 
dren of  B.  as  fhe  mould  have  at  the  time  of- her  death; 
and  in  cafe  the  faid  B.  mould  leave  no  iffue  of  her  body 
living  at  the  time  of  her  "death,  or  if  fuch  child  or  chil- 
dren as  fhe  the  faid  B.  fhould  leave  at  the  time  of  her 
death,  fhould  die  without  leaving  any  ijfue  of  his,  her  or 
their  bodies,  then  to  P.  As  to  the  other  moiety,  fhe 
appointed  the  intereft  to  be  paid  to  her#daughter  B.  for 
life,  remainder  to  fuch  child  or  children  as  fhe  her  faid 
daughter  fhould  leave  at  her  deceafe,  ■  equally  fhare  and 
fhare  alike;  and  in  cafe  her  faid  daughter  fhould  leave  no 
fuch  child  or  children,  or  all  fuch  child  or  children  as  fhe 
fhould  leave  fhould  die  without  iffue,  then  to  A.  for  life, 
remainder  to  fuch  child  or  children  of  A.  as  fhould  be  li- 
ving at  his  death,  equally;  and  in  cafe  A.  fhould  leave  no 
child  or  children,  or  if  all  the  children  of  A.  Jhould  die  with'  . 
eut  ijfue,  then  to  P. 

B.  had  a  fon  born  at  the  time  of  making  the  will.  A. 
died  and  then  B.  died.  And  B.'s  fon  claimed  the  ftock  as 
xeprefentative  of  B. 

And  the  queftion  was  as  to  the  validity  of  the  laft  li- 
mitation. And  Lord  Hardwicke  in  delivering  the  opini- 
on of  the  court  (which  1  fhall  ftate  at  large,  for  the  fake 
of  the  principles  laid  down  by  him,)  confidered,  firft  the 
intention  of  the  teftatrix,  Secondly  *  the  words  of  the  *  P.  268* 
will.  1  ft.  The  teftatrix  had  two  children  A.  and  B.  and 
a  nephew  P.  it  was  plain  her  general  intention  was  to 
provide,  as  far  as  fhe  could,  for  her  own  iffue;  and  in 
failure  of  them,  then  the  ftock  was  to  go  to  P.  By  poffi- 
bility  her  intention  might  go  further  than  certain  events, 
N  2  yet 


U  " 
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yet  ut  res mag'ts  valeat  quam  pereat^  the  court  would  take 
hold  of  circumflances  to  fupport  the  intention.  There  was 
no  difference  in  the  penning  the  difpofition  of  the  feveral 
moieties,  except  that  in  the  one  it  was,  if  all  fuch  children 
{hould  die  without  leaving  iffue,  and  in  the  other  it  was,  if 
all  fuch  children  {hould  die  without  iffue. 

The  firft  queftion  was,  whether  the  (laft)  limitation  to 
P.  was  too  remote,  being  after  the  death  of  a  perfon  not 
in  effe  ?  Secondly,  Whether  it  was  not  too  remote,  as 
being  after  a  dying  without  ilTue  generally?  He  was  of 
opinion  with  the  limitation,  on  both  the  queftions.  As  to 
the  firft  queftion,  conftruclion  of  words  was  properly  re- 
strained to  prevent  perpetuities;  by  the  firft  determinations 
perlbnal  eftates  could  not  be  limited  beyond  a  life  or  lives 
in  being  :  afterwards  they  were  extended  one  year  farther : 
then  to  a  child  not  in  effe,  and  twenty-one  years  after;  be- 
caufe  the  alienation  of  property  was  not  thereby  refrained 
longer  than  by  law  it  would  otherwife  be  :<  And  all  this  was 
upon  the  ground  of  making  the  conflruSlion  anfwer  the  inten- 
tion. But  the  court  never  went  fo  far  as  to  fay,  that  a  li- 
mitation after  the  death  of  a  perfon  not  in  being  without 
iffue  generally*  was  good.  He  confidered  it  on  the  in- 
tention, ift.  if  A.  left  no  iffue  of  her  body  at  the  time  of 
P.  269.  her  *  deaths  fhe  gave  it  to  P.  and  in  that  event  the  limitation 
would  have  been  good.  2dly,  Or  if  fuch  child  or  children 
Should  die  without  leaving  iffue,  then  over.  A.  had  a  fon 
born,  at  the  time  of  the  will,  and  he  could  by  the  rules  of 
law  confider  the  teftatrix  having  that  child  in  view,  and 
the  will  as  if  fhe  had  faid  "I  give  to  fuch  child  or  children 
of  A.  already  born,  and  hereafter  to  be  born,  and  living 
at  the  time  of  her  death."  On  the  firft  contingency  the 
limitation  over  would  be  good,  on  the  other  bad.  The 
i'econd  queftion  was,  If  fuch  child  or  children  fhould  die 
without  leaving  iffue:  a  dying  without  iffue  generally  was 
too  remote,  as  in  Beauclerkv.  Dormer;  but  the  "  leaving 
iffue"  muft  mean  fo  at  the  death  of  the  perfon,  and  his 
Lordftiip  alluded  to  the  different  conftruction  of  thefc 
words  when  applied  to  real  and  perfonal  eftates.  He  was 
of  opinion  that  the  limitation  over,  in  the  firft  limitation* 
was  not  too  remote.  There  was  a  different  penning  in 
the  limitation  of  the  laft  moiety,  it  was  after  a  dying 
without  iffue  generally;  but  he  was  of  opinion  that  the 
fame  conftrudtion  was  to  be  put  upon  thofe  words  as  on  - 
the  words  "  without  leaving  iffue"  in  the  other  moiety. 

He 
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He  confidered  in  general  that  a  limitation  of  a  perfonalty 
after  a  "  dying  without  iflue,"  was  void,  but  the  court 
would  put  a  conjiruElion  on  thofe  words,  and  fupport  the 
limitation  over  ifpoffible.  The  only  difference  intended  between 
the  difpofition  of  the  two  moieties  was  to  prefer  A.  as  to  the 
one  moiety  and  B.  as  to  the  other. 

*  It  feems  to  me  that  on  t,he  lad  cafe  the  maxim  nofcitur    *  p    nfo 
afociis  applied  and  took  the  latter  limitation  out  of  the  * 

rule. 

The  cafe  of"  Butterfield  and  Butterfeld,  fupra  347.  is 
1  clearly  diftinguifhable  from  cafes,  where  the  inter efi  of  a 
perfonal  fund  is_/?r/?  given  for  life,  and  afterwards  the  prin- 
cipal is  given  over,  for  in  this  cafe  the  limitation  is  intire, 
J    viz.   100/.  to  be  put  out  on  fecurity  for  the  teftator's  fon, 
■    that  he  may  have  the  interejl  of  it  for  his  life,    and  for  the 
I    lawful  heirs  of  his  body,    which  is  a  gift  of  the  intereft  to 
I    the  fon  and  the  lawful  heirs  of  his  body,  and  amounts  to 
an  exprefs  intail. 

And  in  the  cafe  of  Clare  verf.  Clare,  ftated  page  373, 
the  teftator  exprefsly  alludes  to  an  indefinite  failure  of  iflue, 
the  limitation  over  being  to  take  place  when  the  iffue  maje 
of  his  fon  fhall  happen  to  be  extincl. 

And  the  cafe  of  Daw  verf.  Pitt,  and  Weftern  fupra, 
347.  feems  to  me  to  be  clearly  diftinguifhable  from  cafes 
where  the  bequeft  is  confined  to  perfonal  eftate  only; 
.for  in  the  cafe  of  Daw  and  Pitt,  the  teftator  clearly  in- 
tended that  his  real  and  perfonal  eftates  (hould  go  toge- 
ther ;  et  vide  Richards  v.  Lady  Bergavenny,  fupra  362, 
note  (a)  And  if  it  flood  upon  the  ground  that  there 
was  no  diftinction  between  a  limitation  of  the  intereft  for 
life  and  the  principal  abfolutely,  and  a  limitation  of  the 
principal  for  life  remainder  over  as  in  that  cafe,  it  is 
over-ruled  by  the  cafe  of  Knight  v.  Ellis,  ftated  fupra 
176.  note  (a). 

*  And  if  we  reflect  that  in  cafes  like  Daw  verf.  Pitt^  *  p#  27  I, 
where  a  particular  eftate  is  firft  given,  and  a  fubfequent 
remainder  to  the  heirs  of  the  body  of  tenant  for  life,  the 
union  of  the  particular  eftate  for  life  with  the  remainder, 
and  confequent  enlargement  of  the  former  eftate,  in  the 
difpofition  of  freehold  eftates,  is  not  a  conftruclion 
founded  upon  any  implication,  that  the  teftator  intended 
fetch  union,  but  the  effect  of  a  general  rule  of  law, 
eftablifhed  on  feudal  principles,  which  are  properly  ap- 
plicable to  real  eftates  only,  and  even  in  refpect  of  fuch 

eftates. 
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eftates  fubjecT:  to  criticifms  and  qualifications  where  its 
application  is  called  for  in  devifes,  there  f^ems  to  be  no 
reafon  for  adhering  very  ftricr.iy  to  the  fame  rule,  in  the 
conftruclion  of  limitations  of  perfonal  eftates,  unlefs  in 
cafes  where  from  •  the  uniform'  current  of  precedents, 
courts  are  bound  up,  under  the  confideration,  that,  devi- 
ating from  what  has  been  the^courfe  for  a  long  ieries  of 
time  and  ages,  though  not  perhaps  originally  founded  on 
truth,  may  be  productive  of  greater  injury  to  fociety, 
from  the  uncertainty  it  introduces,  than  purfuing  the 
ancient  courfe,  though  originally  begun  on  fallacious 
grounds.  But  if  the  precedents  be  not  the  fame  cafes/ 
with  that  in  queftion,  and  the  principles  upon  which  they 
were  determined,  are  not  fully  applicable,  courts  may 
take  a  greater  liberty  and  latitude,  and  through  the  aid 
of  criticifms  and  minute  diftinclions,  difengage  them- 
feves  from  the  trammels  impofed  by  fuch  determinations. 
And  if  we  obferve  the  temper  of  courts  of  law,  and 
equity  at  the  prefent  day,  When  the  moft  operative 
.  words,    are    tranfpofed,    iuferted    and    rejected    to    give. 

Jr.  27  2.  *  effect  to  the  general  intention  of  a  teftator,  there  is 
great  reafon  to  think,  that  in  cafes  of  the  nature  of  that 
now  under  difcuffion,  the  fame  liberality  will  induce 
them  to  pay  great  attention  to  any  circumilance  which 
may  furnifh  a  ground  for  diftinguifhing  cafes  of  this 
nature,  in  which  we  may  take  it  almoft  as  an  univerfal 
proportion,  that  the  teftator,  means  to  give  the  firft 
taker  an  intereft  for  life  only. 

The  cafe  of  Exel  verf.  Wallace,  1  Fez.  118.  appears 
to  me  a  ftrong  cafe  in  fupport  of  the  principle,  that 
courts  will  always  incline  to  favour  fuch  a  construction, 
as  will  fupport  the  limitation  over,  if  it  can  be  done| 
and  will  lay  hold  of  any  opportunity  of  referring  fuch 
words  to  a  want  of  iiTue  at  the  time  of  the  death,  even 
in  the  cafe  of  a  deed. 

In  that  cafe  a  leafehold  eftate  was  fettled  in  truft, 
to  permit  the  hufband  to  receive  the  rents  and  profits 
for  life,  afterwards  to  permit  the  wife  to  enjoy  it  during 
her  life,  after  the  deceafe  of  the  furvivor  of  them,  then 
that  the  truftees,  &c.  ftiould  alTign  the  faid  eftate  to 
the  eldeft  fon  of  the  tenant  for  life,  as  fhould  be  by  him 
begotten  on  tne  body  of  his  then  wife,  and  for  want  of 
fuch  iffue,  of  fuch  fon,  in  truft  to  affign  the  fame  to  and 
among  all  and  every  the  daughter  and  daughters,  equally 

inare 
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ffiare  and  fhare  alike :    if  there  fhould  happen  to  be  no 
iffue-male   or  female   of  their  two  bodies,    then  to  the 
ufe  of  )$.  his  heirs,  executors  and  adminiftrators.     The 
inheritance  of   a  fmall  copyhold  eftate,    was  alfo  com- 
prifed  heiein,  and  the  fon   dying  under  twenty- one   and 
*  without  iflue;  the  queftion  was  whether  the  remainder    *  P#  273. 
over  to    the  daughters    was  valid?      It   was   contended 
that  if  it   had   been   a  real    eftate,  the   fon   would  have 
taken  an  eftate-tail,    that,    a  limitation,    which    in   real 
eftates   would  carry  an  eftate-tail,  would  in  a  term  for 
years  carry  the  whole  term,  and  therefore,  the  limitation 
over  to  the  daughters,  was  void,  in  law,  as  tending  to  a 
perpetuity.     Sed  per  curiam.     It  was  not  to  be  difputed, 
that   a    remainder   over,    on   a    general   dying   without 
iflue,   was  too  remote,  and  could  not  be  fupported ;  but 
if  it  could  be  confidered  as  a  dying  without  iflue  living 
at  the  fon's  death,  the  remainder  to  the  daughters  would 
be    good.     Some  word  muft  have  been  omitted   in  the 
engrofsment,    as    would    appear   from    the   reading  the 
claufe.     The  firft  words  "fucb  ijfite"  if  they  had  ftood 
alone   might   naturally    have    referred  to   the  eldeft  fon, 
but   the  fubfequent  words    fhewed  that  was  impoffible. 
1  he  omiflion   was  unfortunately  in  the  material    part  of 
the  deed:   but  whatever  conjecture  might  be  made  hov? 
this  .  happened,    and  however   by  the   infertion   of  fome 
words   it    might  be  made  confident,  the  court  could  not 
go  out  of  the  deed  itfelf,  but  muft  take  it  as  it  now  ap- 
peared, and  put  the  beft  legal  conftrudion  it  could  upon 
it,  and  if  it  was  capable  of  fuch  a  conftru&ion  as  would 
anfwer  the    end,  and  not   run    into   the  danger  of  a  per- 
petuity,  (which  the  law  endeavoured  to  avoid)  that  furely 
was    the  conftrudlion  the  court  ought   to  follow.     The 
court  was  of  opinion   that  might  be  done  in'  the  prefent 
cafe.     If  in  every  event  the  truft  of  the    term  expired 
within   lives    in  being,    it  came  within    *  the   compafs    #  P.  274* 
allowed  by  lav/  for  its  fufpenfion,  and  the  point  of  time 
was  the  death  of  the  furvivor  of  the  father  and  mother, 
who   were   firft    provided  .for;     on  whofe    deceafe   the 
truftees  were  to  affign  to  the  eldeft  fon,  if  then  fuch  in 
being,  and  to  affign  the  whole  term  to  him,  not  for  life 
only,    which   might  be  liable  to  objection.     Then    the 
words    "  for    want    of  fuch   iflue    of  fuch    fon"  would 
prevent  its  going  over  to  fuch  daughters  on  there  having 
been  a  fon,  who  died  before  leaving  iffue.     If  there  was 

ha 
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*  P.  275/  *  without  iffue,  remainder   over.     Thus   in   the 
Supra,  p  342.  cafe  of  Love   v.    Windham^    the   devife    was   to 
one    for   life   exprefsly,    and    if  he    die   without 
iffue.    remainder  over  ;  and  yet   the  remainder 
was  held  void.    ~ 
Clare*.  Clare.       So  in  a   cafe  where  a  teftator  devifed  a  term 
Taib.  2uP'      to  truftees  in  trufl  for  his  fon   T.  for  fo  many 
years    of  the   term  as  he  Jloould  live,  and  after 
his  deceafe,  in  truft  for  the  iffue-male  of  T.  law- 
fully begotten,  for  fo  many  years    of  the  unex- 
pired term  as  fuch  iffue-male   fhould  live,  and 
when  the  iffue-male  of  his  faid  fon  mould  hap- 
(  374  )    pen  to  be   extinct,  then  in  truft  for  his  fecond 
fon  W.  for  life,  remainder  over,  Id'c.  and  made 
T.  fole  executor  and  refiduary  legatee;  T.  died 
without  iffue-male  ;  though  L  ord  Talbot  held  in 
this  cafe   that   the   fubfequent   limitation  to  the 
iffue  did  not   enlarge  the   exprefs  eftate  for  life 

no  fon  and  no  iffue,  the  truftees  were  then  only  to  affign 
fo  the  daughters,  unfettered  and  as  an  abfolute  in- 
tereft.  The  words  related  to  the  fame  time  throughout, 
the  death  of  the  furvivor  of  the  father  and  mother. 
In  the  prefent  cafe,  from  the  omiilion,  the  words  "  fuch 
iffue  of  fuch  fon"  had  no  antecedent,  to  which  they 
could  be  referred  :  then  why  fhould  the  court  conftrue 
that  limitation  over  to  depend  on  a  general  dying  without 
iffue  at  any  time,  when  the  deed  did  not  fay  fo,  and 
this  in  order  to  defeat  the  iffue  of  the  marriage,  intended 
to  be  provided  for  ?  indeed  where  the  words  were  in 
general  dying  without  iffue,  in  conformity  with  the 
legal  interpretation,  z  dying  without  iffue  of  the  firft 
tenant  in  tail,  muft  be  underftqod,  and  no  intent  of  the 
party  could  be  regarded,  which  was  not  confident 
with  the  rules  of  \dw.  If  therefore  the  words  had  been 
plain,  as  in  Mifs  Dormer's  cafe,  the  court  could  not 
depart  from  them,  but  as  they  were  not  plain,  and  to 
conftrue  it,  that  if  at  the  death  of  the  father  and  mother 
there  was  no  fon,  was  more  natural  than  to  conftrue 
it  a  failure  of  iffue  one  hundred  years  after,  that  ought 
to  prevail. 

given 
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given  to  the  firft  devifee ;  yet  he  alfo  held  that 
the  remainder  over  upon  the  extinction  of  iffue- 
male,  (which  is  equivalent  to  a  dying  without 
iffue,  when  taken  as  an  indefinite  failure  of  iffue) 
was  void  ;  and  that" T*.  became  intitled  to  it  by 
the  refiduary  bequefl"  to  him  (a). 

*  If  there  is  any  difference  between  a  limita-  *  P.  276. 
tion  of  a  term,  &c.  to  one  for  life  exprefsly, 
and  if  he  die  without  iffue,  remainder  over; 
and  a  limitation  to  one  indefinitely,  and  if  he 
*  die  without  iffue,  remainder  over,  it  might  *  P.  277. 
be  this ;  that  although  in  the  latter  cafe,  (where 
there  are  no  restrictive  circumftances  to  confine 

{a)  So  where  B.  being  pofTefTed  of  a  term  for  one 
thoufand  years,  in  confideration  of  a  marriage  to  be 
had  between  H  B.  his  fon,  and  C.  granted  the  fame  to 
truftees  in  truft,  that  B  mould  receive  the  profits  till 
the  marriage,  and  after  the  marriage  to  permit  H.  B. 
the  fon  and  his  affigns  to  hold  the  premifes,  and  receive 
the  profits  for  fo  long  of  the  faid  term  as  he  fhould 
live  and  no  longer  j  and  after  his  deceafe  fhould  permit 
the  faid  C.  and  her  affigns  to  hold  and  enjoy  the  pre- 
mifes and  receive  the  profits  for  fo  long  of  the  term  as 
ihe  mould  live,  and  no  longer;  and  after  the  deceafe 
of  the  furvivor  of  H.  and  C.  mould  permit  the  pre- 
mifes to  be  enjoyed  by  the  iffues  of  the  faid  H.  and  C> 
between  them  to  be  begotten,  for  and  during  fo  long  of 
the  faid  term  as  fuch  ifiue  fliould  have  a  being  and  con- 
tinue in  reru?n  natura,  to  take  and  enjoy  in  like  manner 
as  heirs  in  fpecial  tail  by  courfe  of  dejcent,  do  hold  and 
enjoy,  and  for  default  of  fuch  iffue  then  over.  The 
Lord  Chancellor,  after  great  deliberation  was  of  opinion 
that  the  limitation  to  the  ifiue  in  this  cafe  vefted  the 
eftate  in  H.  and  B.  and  not  in  the  iffue.  Bullock  v. 
Knight,  I  Chan.  Ca.  2b 5.  2  Chan.  Ca,  114.  And  in 
the  former  book  the  Lord  Keeper  decides  this  cafe  upon 
the  principle  that  an  ufe  to  the  hufband  and  wife,  and 
after  to  their  ifiue,  they  then  having  none,  is  all  one  as 
if  limited  to  them  and  the  heirs  of  their  bodies  j  and 
the  ifiue  take  nothing  as  purchaier*. 

it 
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it  to  a  dying  without  iflue  then  living)  the  whore 
vefts  in  the  firft  devifee ;  yet  in  the  former  it 
might  perhaps  in  fome  inftances  at  lead,  be 
confidered  as  returning  to  the* executors  or  per- 
fonal  reprefentatives  of  the  teftator,  after  the 
death  of  tenant  for  life. 

That  in  the  latter  cafe  (where  there  is  no  fuch 

reftriclion  as  above  mentioned)  the  whole  vefts 

divide  223<5'    *n  t^ie  ^r^-  devifee  or  legatee,  appears,  from  the 

siderf.  15  r.      other  cited  cafe  of  Burford  v.  Lee  and  the  other 

and  saltern  v.    caje  cjte(^  fr0m  Freeman  ;  as  well  as  from   other 

Saltern  Supra,  ,,  ...  ..        .         ' .       ,  „ 

p.  368.  caies   which  might   be  cited :  and    poilibly   the 

(  375  )  above  cited  cafe  of  Clare  v.  Clare ;  where  Lord 
supra,  p.  373.  'Talbot  held,  that  the  limitation  to  the  iflue  did 
not  enlarge  the  exprefs  eftate  for  life ;  and  con- 
Sed.  vid.  Boden  fequently  that  T.  did  not  take  the  whole  term  by 
^J^at3f°g'47g>  virtue  of  the  limitation,  but  that  the  refidue  of 
etfcpra.  the  term,  after  his  life-intereft,  veiled  in  him  as 

refiduary  legatee  of  his   father,    might    be    re- 
forted  to  as  affording  an  inftance  of  the  refidue 
intirely  refulting  to  the  executor  in  the  former 
cafe.  * 
*  P.  278.        *  F°r   though  it  feems,  that  wherever  a  term 
is  devifed  to   one  for  a  day,  or  an   hour,    it  is 
held  to  be   a   devife-  of  the  whole   term,  if  the 
vide  1?.  w.     devife  over  be  void,  and  it  appear  to  be  the  in- 
666.  tention  of  the   tellator   to  difpofe  of  the  whole 

from  his  executors.  Yet  if  fuch  intention  does 
not  appear,  then  it  has  been  held,  that  a  limita- 
tion of  a  term  to  one  for  life,  does  not  veft  the 
whole  fo  abfolutely  in  him  as  to  be  at  his  dif- 
pofal,  but  leaves  a  poffibility,  (viz.  upon  the 
death  of  the  devifee  within  the  term)  of  re- 
verter in  the  executors  of  the  teftator.  Thus 
s  SaF*.  431.      where  A.  pbflfefled  of  a  term  for  00  vears,  de- 

Syres  v.  Faulk-  • 

*  This  paflage  is  fo  altered  by  Mr.  Fearne  in  his 
copy. 

vifed 
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vifed  it  to  B.  for  life,  and  then  to  C  for  life,  land,  and  vide 
and  io    on   to  five  others  fucceflively  for  life  ;  Pollex-  3a- 
after  the  death  of  all  feven,  upon   the  queftion    (  376  ) 
who  fhould  have  the  refidue  of  the  term,  it  was 
adjudged  to  revert  to   the  executors  of  the  tef- 
tator  (a). 

*  Upon  the  diftinclion  between  a  dying  with-  *  P.  279. 
out  iffue   generally,  and  a  failure  of  iffue   con- 
fined to  the  period  of  a   life  in  being ;  it  feems 
to  follow,  that  though  an  executory  devife  in  tail 
or  \n  fee  to  one   in  effe  after  a  dying  without  ijfue, 
is  void  ;  yet  an   executory  devife  for  life  to  one 
in  ejfe,  to  take  place  after  a  dying   without  iffue  ^ 
may    be   good;  becaufe  in  the    latter   cafe,  the 
future  limitation   being  only  for  life  'of  one  i «  "fade Lyde v. 
effe,    it  muit  neceffarily  take  place  during  that  J^j, ) LDurat 
life,  or  not  at  all;  and  therefore   the  failure  of 598. 
iffue,  in*that  cafe,  is  confined  to  the  compafs.of 
a  life  in  being. 

Upon  this  principle  it  appears  that  the  refolu-  oales  v. 
tion  in  the  cafe  of  Oakes  v.  Chalfont,  may  be  p^jJJj^'.g. 
accounted  for  and  maintained  ;  where  a  term 
was  limited  in  truft  for  one  for  life,  then  for  his 
wife  for  life,  then  for  B.  for  life,  then  for  his 
children  for  their  lives,  and  for  want  of  fuch 
ijfue,  to  J.  for  life,  then  to  his  children  for  their 
lives,  and  for  want  of  fuch  iffue,  then  to  S.  C. 
for  life,  with  other  limitations  over.  The  firft 
devifee  and  his  wife  died,  and  B.  and  y.  died 
without  iffue  ;  and  upon  the  queftion,  Whether 

(a)  So  in  the  cafe  of  Kimpland  verf.  Courtney ,  1 
Freem.  250.  A.  poffeffed  of  lands  for  a  term  of  one 
thoufand  years,  devifed  the  faid  lands  to  B.  for  fifty 
years,  if  {he  fhould  fo  long  live,  and  after  the  deceafe  of 
B.  devifed  the  fame  to  C.  It  was  held  that  B.  took 
no  eftate  for  life  by  implication,  but  in  cafe  he  had 
over-lived  the  50  years,  then  the  executor  of  the  devifor 
fhould  have  held  k  during  the  life  of  B, 

the 


©F   EXECUTORY    ESTATES 

r  „77  \  the  limitation  to  S.  C.  was  good  ?  It  was  ad- 
judged that  it  was  good.  Here  we  obferve,  the 
limitation  to  S.  C.  was  only  for  life,  fo  that  if  all] 

*  P.  ^8o.   t^le  Prece'^mg   trufls  *  did  not  fail  or  expire  in 

the  life-time  of  S.  C,  that  limitation  could  not 
take  efrecl: ;  and  confequendy  it  was  confined 
to  the  period  of  a  life  in  being,  viz.  the  life  of  I 
S.  67.,  and  therefore  did  not  create  a  perpetuity. 
a  p.  w.  608.  So  in  another  cafe,  where  A.  tenant  for  life, 
Li  cafe  cf  King  demifed  to  truftees  for  99  years,  if  Jhe  Jbould  Jo 
long  live,  in  truft  for  herfelf  during  her  widow- 
hood, and  after  her  marriage,  then  in  truft  for 
C.  her  fecond  fon  and  the  heirs  of  his  body.,  and 
if  he  died  without  ijfue,  then  in  truft  for  ZXi  her. 
next  fon.  Upon  the  queftion,  whether  the  li- 
mitation over  to  D.  was  good  ?  It  was  faid, 
that  the  only  objection  to  limiting  a  term  to  one 
ar*d  the  heirs  of  his  body,  and  then  over  in  de- 
fault of  iifue,  was,  becaufe  it  would  make  a 
perpetuity ;  but  here  the  whole  term  being  to 
determine  on  A.'&  death,  there  could  be  no  per- 
petuity ;  nor,  indeed,  could  there,  for  the  iub- 
fequent  limitation  could  not  poflibly  take  effect, 
uniefs  it  was  in  the  life-time  of  A.,  The  court,- 
it  rppears,  gave  no  opinion  on  this  point ;  but 
the  reporter  (with  good  reafon,  as  it  feems) 
adds  "  ideo  quare,  though  it  feems  rather  to  be 
"  a  good  limitation  of  the  truft,  and  within 
4£  the    reafon    of    the  Duke  of    Norfolk's    cafe 

*  P.  281.   "  and  *  the    feveral    other  fubfequent    refolu- 
(  578  )    "  tlons  grounded  thereupon/'  (a) 

v  ^  And 

(a)  One  devifed  8000/.  to  truftees,  upon  truft  that 
theyfhould  difpofe  thereof  in  the  purchafe  of  lands  of  in- 
heritance in  fee-iimple  to  be  fettled  to  the  ufe  of  hergrand- 
fon  M.  and  the  heirs  of  his  body,  and  for  default  of  fuch 
iifue  directed  the  truftees  to  convey  the  fame  to  the  Dra- 
pers' Company,  upon  truft,  that  they  fliould  within  three 

months 
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And  upon  the  fame  principle  Lord  Hardwickevlie  z  A&° 
obferved,  that  if  a  man  limits  a  fum  of  money,  449* 
on  the  failure  of  iifue  of  the  bodies  of  hufband 
and  wife,  to  any  other  perfon  in  tail,  it  would 
be  void  as  an  executory  devife  ;    being  too  re- 
mote as  depending  upon  a  dying  without  iffue 
generally  -,  but  where  the  limitation  over  is  for 
life,  there  it  is  a  reafonable  conftruclion  to  con- 
fine it  to  a  failure  of  iffue  during  a  life  in  being  ; 
which  had  been  held  in  the  cafes  of  executory 
devifes  to  be  good,  *  if  it  falls  within  the  com-  *  P„  282, 
pafs  of  ever  fo  many  lives  in  being  at  the  fame 
time  {a). 

mouths  after  the  eftate  fhould  be  conveyed  to  them,  by 
mortgage  or  fale  of  fome  part  thereof,  raife  and  pay  to  L, 
the  teftator's  nephew  3000/.  which  (he  bequeathed  to  him 
9ti  the  death  of  her  grandfon  without  ijjue.  It  was  held 
that  the  devife  to  L.  was  not  upon  too  remote  a  contin- 
gency. Attorney  General  verf,  Milner,  3  Atk.  Rep.  112. 
The  above  bequeft  feems  to  me  to  have  been  capable 
of  being  fupported  upon  two  grounds ;  firfc  that  the  devife 
to  L.  depended  upon  an  eftate-tail  which  might  have 
been  barred,  together  with  the  remainder  over  on  which 
the  legacy  was  charged ;  fecondly  on  the  ground  that  be- 
\  ing  to  be  paid  out  of  a  real  eflate,  it  would  link  into  the  in- 
heritance on  the  death  of  the  legatee  before  it  became 
payable  in  favour  of  the  heir-at-law,  and  therefore  muft 
take  efrecl  within  a  life  in  being,  or  not  at  all. 

(a)  There  is  another  feries  of  cafes  which  falls  proper- 
ly under  the  prefent  head  of  inquiry,  viz.  Devifes  of  real 
eftates  after  payment  of  debts. 

There  are  feveral  different  ways  of  giving  real  eftates, 
fubje£r.  to  debts,  but  they  feem  to  metobe  capable  of  be- 
ing divided  into  two  claffes,  namely  thofe  which  may  ex- 
!  haufl  tbe  inheritance,  and  thofe  in   which   the  pro'vifion 
for  payment  of  debts,  operates  merely  in   the  nature  of  a 
chattel  inteceft,  and  in  which  the  inheritance  devolves  on 
the  heir  or  devifee  fubjecr.  to  fuch  chattel  interest.     The 
former  clafs  includes  all  thofe  cafes  in  which  the  firft  de- 
i  v-ife  is  to  truftees  and  their  heirs,    in  truft  to  fell,  or  to 
truftees  exprefsly  in  truft  to  fell ;  the  latter  clafs  compre- 
hends 
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hends  cafes  where  lands  are  devifed  to  perfons  for  payment 
of  debts,  and  no  words  of  limitation  are  annexed  to  the 

*  P.  283*    devife,  nor  any  exprefs  truft  to  fell,  *  which  in  effect  is 

equal  to  the  annexation  of  words  of  limitation  to  the  de- 
vife, as  a  truft  to  fell  neceflarily  imports  that  a  fee  fimple 
is  intended  to  be  given,  and  accordingly  carries  that 
eftate. 

The  cafe  of  Robin/on  and  ComynSf    Ca.   Temp.  Talbot 
164.  in  which  the  teftator  devifed  all  his  lands  to  C.  and. 
his  heirs,    to  the  ufe  of  him  and  his  heirs,    in   truft  for. 
payment  of  his  debts,  and  afterwards  in  truft  for  his  grand- 
daughter M.  and  the  heirs  of  her  body,  remainder  over, 
is  an  inftance  of  the  flrft  fort. 

The  cafe  of  Bagjhaw  and  Spencer,  ftated  by  Mr. 
Fearney  vol.  1 .  82,  84,  furnifhes  alfo  another  inftance  of  this 
fort. 

The  cafe  of  Popham  and  Bampfield,  as  ftated,  1  Fern. 
79.  falls  under  the  latter  clafs  of  cafes  to  which  we  have 
above  alluded.  In  that  cafe  R.  devifed  lands  to  B.  and 
others,  for  the  payment  of  his  debts  and  after  his  debts 
paid  then  in  truft  for  the  ufe  and  benefit  of  P.  and  his 
heirs  male. 

There  feems  to  be  a  material  difference  in  the  opera- 
tion of  thefe  modes  of  providing  for  payment  of  debts  as 
to  their  operation  on  the  eftates  limited  to  take  efFecl:,  af- 
ter the  debts  difcharged  ;  for  in  cafes  where  the  difpolkion 
is  to  truftces  and  their  heirs,  or  where  there  is  an  exprefs 
truft  to  fell,  the  charge  prima  facie  abforbing  the  whole 
fee,  the  limitation  over,    after  payment  of  debts  cannot 

*  P.  284.   £a^e  effect  by  way  of  *  remainder,    but  muft  operate, 

either  as  an  executory  devife,  or  as  a  truft  in  equity. 
But  in  cafes  where  there  are  no  words  of  limitation  an- 
nexed to  the  eftate  of  the  truftees,  or  exprefs  truft  to  fell, 
then  the  eftate  of  the  truftees  involves  only  a  chattel  in- 
tereft,  and  the  fubfequent  limitations  take  effedf.  as  re- 
mainders limited  thereupon. 

Thus  in  the  before  mentioned  cafe  of   Popham  and 
Bampficldy  which  arofe  on  a  bill  exhibited  in  equity  by  B. 
for  carrying  into  efFecl:  the  purpofes  of  the  will,  it  was 
objected  that  the  plaintiff  B.  had  no  title  to  fue"  in  equity, 
'  for  that  there  was  no  truft;  but  if  he  was  to  take  any  1 

thing  by  the  will,  the  eftate  was  executed  to  him  at  law 
already  by  the  ftatute  ofufes,  the  words  being,  in  truft  for 
the  ufe  and  benefit  of  B.  and  therefore  he  might  feek  his 
remedy   at  law ;    and  this  was  admitted  by  the  court, 

though 
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though  the  fuit  was  retained  on  the  ground  that  B.  was 
intitled  to  have  an  account  of  the  eftate  and  a  difcovery 
what  debts  were  paid,  in  order  to  be  let  into  the  eftate. 
But  for  the  reafon  before  mentioned  the  legal  eftate  could 
not  have  been  executed  in  B.  if  the  provifion  for  payment 
of  debts  had  involved  any  larger  intereft  than  a  chattel. 

And  in  CordaVs  cafe,  Cro.  Eliz.  315.  one  point  refolved 
was,  that  where  a  devife  was  to  two  perfons,  of  lands,  to 
hold  for  payment  of  the  legacies  in  a  will,  and  the  debts 
of  the  teftator,  and  afterwards  to  E.  D.  his  brother  for 
life,  remainder  to  his  firft  fon  in  tail,  and  lb  to  the  fecond, 
the  remainder  to  the  heirs  of  the  body  of  E.  D.  that  this 
was  no*  freehold  in  the  two  perfons,  but  only  a  term  for  *  P.  %2§* 
years,  although  it  could  not  be  faid  for.  any  certain  num- 
ber of  years,  for  the  profits  were  not  certain,  nor  the 
debts ;  yet  it  was  a  chattel  and  quafi  a.  term,  as  a  devife 
during  the  minority  of  "J.  S.  or  land  extended  for  debts, 
and  this  was  in  favour  of  wills,  but  otherwife  it  was  of 
fuch  a  limitation  in  a  deed,  for  there  it  was  a  freehold  con- 
ditional.    Vid.  8. Co.  96.  Manning's  cafe. 

Again  in  the  cafe  of  Carter  and  Barnardijlon  *,  2  Bra. 
Pari.  Ca.  1.  anno  lyiy.ftated  fupra,  vol]  1.  278.  281.  the 
teftator  devifed  that  in  cafe  his  perfonal  eftate  and  his 
eftate.in  C.  and  B.  (which  were  devifed  to  his  executors 
to  be  by  them  fold,  and  the  monies  arifing  from  fuch  fale, 
difpofed  of  in  the  payment  of  his  debts  and  legacies) 
fhould  not  be  fufficient  to  pay  his  debts  and  legacies  (as 
in  fa£t  they  were  not)  then  he  gave  his  executors  full 
power  to  receive  the  mefne  profits  of  his  whole  eftate  ly- 
ing in  P.  and  W.  or  elfewhere  in  England-^  that  the  rents 
or  profits  to  arife  thereby  fhould  be  employed  in  difcharg- 
ing  the  remainder  of  his  debts,  and  devifed  his  manor  of 
P.  and  IV.  to  his  uncle  E  A.  for  life,  and  in  cafe  his  un- 
cle fhould  leave  ifliie  male  then  to  fuch  iffue  male  and  his 
heirs  for  ever,  and  after  the  death  of  his  uncle  E.  A.  in 
cafe  he  fhould  leave  no  iffue  male,  and  after  debts  and  le- 
gacies paid,  he  devifed  one  eftate  to  his  nephew  *  T.  S.  in  *  P  286* 
fee,  and  the  other  to  his  nephew  B.  in  fee,  and  he  declar- 
ed that  his  debts  were  among  thofe  which  were  mentioned 
in  the  fchedule  to  his  will  annexed  and  no  more.  After 
the  will,  the  teftator  paid  all  his  fcheduled  debt,  and  then 

*  (N.  B.     Same  cafe  by  the  name-of  Lodlngton  and  Kitne, 
3  Lev    431.      Trinity  5  W.  l£  M.  1694.  in  Common  Pleas.) 

mortgaged 

h 
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mortgaged  his  eftate  at  P.  for  4000/.  by  a  term  of  one 
thoufand  years,  and  in  the  mortgage  deed  he  covenanted 
for  the  payment  of  the  money.  Then  he  made  a  codicil, 
whereby  he  difpofed  of  after- mentioned  lands. 

And  the  judges  were  directed  by  the  Houfe  of  Lords  to 
give  their  opinion  on  feveral  queftions,  among  which  were 
the  following. 

Firft,  Whether  the  will  of  Sir  M.  A.  did  extend  to  in- 
clude all  the  debts  of  the  faid  Sir  M.  A.  ? 

To  which  their  opinions  were  delivered,  that  it  did  ex* 
tend  to  include  all  his  debts. 

Secondly,  Whether  the  eftate  for  life  was  vefted  in 
E.  A.  before  all  debts  were  paid  ? 

And  the  Judges  were  unanimoufiy  of  opinion,  that  the 
eftate  for  life  was  vefted  in  E.  A.  before  the  debts 
paid. 

But  as  we  have  before  obferved,  where  the  provifion 
for  payment  of  debts  is  made  by  way  of  truft  of  the  in- 
heritance exprefsly  to  be  fold,  or  where  the  devife  to  the 
truftees  is  followed  by  words  of  limitation  to  their  heirs, 
and  fubfequent  limitations  are  added  after  the  payment  of 
P.  287.  debts,  the  *  limitation  over  cannot  take  effect,  by  way  of 
remainder  upon  a  chattel  intereft,  but  muft  operate  either 
as  an  executory  devife,  or  as  a  truft  in  equity. 

Accordingly,  in  the  before-mentioned  cafe  of  Bagjhaw 
and  Spencer^  it  was  contended  on  one  fide,  that  if  T. 
could  not  take  by  way  of  remainder,  becaufe  the  limita- 
tion to  the  truftees  was  in  fee,  he  might  by  way  of  exe- 
cutory devife,  for  though  a  fee  could  not  be  mounted 
upon  an  abfolute  fee-fimple,  it  might  upon  a  determinable 
one.  But  Lord  Hardwicke  inclined  to  the  opinion,  that 
T.  could  not  take  the  legal  eftate  by  way  of  executory 
devife,  for  that  it  feemed  to  be  too  remote,  being  after  all 
the  teftator's  debts  fhould  be  paid,  which  might  in  point 
of.  time  exceed  the  compafs  of  a  life  or  lives  in  being. 

But  although  fuch  fubfequent  limitations  cannot  take 
effect:  as  executory  devifes,  or  future  eftates,  giving  no 
intereft  at  all  to  the  objects  before  the  debts  are  actually 
paid,  they  are  fupported  through  the  medium  of  equity, 
as  vefted  equitable  eftates  fubjedtto  the  debts. 

There  are  a  variety  of  cafes  which  furnifh  authorities 
for  this  propofition ;  but  before  I  ftate  them,  I  (hall  fub- 
mft  fome  obfervations  upon  the  grounds  on  which  they 
are  to  be  fupported. 

The 
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The  complete  ownerfhip  of  land,  according  to  our  law^, 
involves  two  things.     The  eftate  of  the  *  land  and  the    *  P„    38  j 
right  to  take  the  profits.     The  former  we  call  the  legal  ~ 
eftate,  the  latter  the  ufe. 

The  ufe,  before  the  ftatute  of  ufes,  was  a  mere  truft, 
cognizable  only  in  equity.  Since  that  ftatute  ufes  have 
been  diftinguifhed  into  two  kinds  ;  viz.  fuch  as  are  exe- 
cuted by  the  ftatute,  and  fuch  as  are  executory.  The  lat- 
ter are  precifely  analogous  to  ufes  before  the  ftatute,  and 
remain  mere  trufts  cognizable  only  in  equity. 

When  a  legal  eftate  of  land  is  vefted,  and  remains  in 
one  perfon  and  his  heirs,  and  the  right  to  take  the  profits 
or  ufe  is  in  another  perfon  and  his  heirs,  they  have  dijiincl. 
and  feparate  eftat.es ;  the  one  the  legal  eftate  in  the  landj 
as  a  truft,  which  is  a  ufe  in  confideration  of  law,  and  fol- 
lows the  perfon  of  ceftui  que  truft,  being  the  beneficial 
intereft  and  profit.  Both  eftates  are  concurrent  and  ve/l  at 
the  fame  moment. 

But  where  a  legal  eftate  is  vefted  in  truft,  it  is  a  prin- 
ciple in  equity,  that  fo  much  of  the  truft  as  is  not  difpofed 
of  in  the  conveyance,  remains  in  the  alienor  as  his  ancient 
truft.     This  is  called  a  refulting  truji.     And  if  the  dif- 
pofition  be  by  will,  fuch  refulting  truft  in  the  devifor  willy 
on  his  death,  devolve  on  his  heirs.     Thus  a  conveyance 
or  devife  to  truftees  and  their  heirs  to  pay  debts,    or  to 
them  to  fell  and  pay  debts,  pafles  the  whole  eftate  in  law 
to  the  truftee,  and  part  only  of  the  truft,  that  is,  the  truft. 
to  the  extent  of  the  particular  purpofe ;  and  the  refidue  of  ' 
the  truft  will  go  in  the  fame  manner  as  the  *  purchafe    *  p.  g8c> 
money";  which  is  the  truft  of  a  real  eftate  ;  according  to 
which  ail  perfons  may  come  into  the  court  and  pray  a 
conveyance  of  the  eftate,  which  cannot  be  oppofed,  and 
thefe  were  the  grounds  of  the  determination  in  the  cafe 
at  Roper  vert.  Radcliffe^  9  Mod.  167,  181.     10  Mod.  23. 
viz.  that  the  furplus  of  the  eftate  fold,  being  real,  who- 
ever had  a  right  to  the  truft  might  have  brought  a  biii 
claiming  it  as  real  eftate.     The  furplus  was  held  there  to 
be  real,   as  part  of  the  ancient  truft,   on  this  principle? 
that   the  owners  might  have  come  into  tfte  court,    and 
taken  upon  themfelves  the  payment  of  the  debts,  and  de- 
fired  the  furplus  of  the  eftate  to  be  conveyed  to  them. 
■    So  in  the  cafe  of  Barker  verf,  Giles,  and  Smith,  Seh  Ca 
Chan.  ij.  wh^re  a  man  devifed  his  eftate  to  truftees  to 
be  fold  for  payment  of  debts  and  legaci<?s3  and  the  refidue 
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in  truft  to  the  ufe  of  J.  and  B.  and  the  furvivor  of  them, 
his  heirs  and  aff:gns,  &c.  Lord  King  Ch.  faid,  in  this 
court  this  is  to  be  confidered  as  a  real  eftate;  and  his 
Lordfhip  conftrued  the  limitations  on  which  the  cafe  arofe 
.    accordingly. 

And  the  fame  principle  applies  in  the  cafes  of  terms 
created  by  the  owner  of  the  inheritance  .in  truft  for  parti- 
cular purpofes ;  fo  much  of  the  truft'as  is  undifpofed  of 
refults  to  the  owner  of  the  inheritance,  and  conftitutes  a,. 
part  of  that  inheritance. 
*  P.  2fJO«  *  Thus  if  a  man  feifed  of  lands  in  fee  of  an  eftate  of 
inheritance,  devifes  the  lands  for  a,  term  of  years  for  the 
payment  of  debts  ;  the  profits  of  the  land  beyond  the 
debts,  and  the  term  itfelf,  after  the  debts  paid,  will  be- 
long to  the  heir,  and  the  term  will  be  from  thenceforth, 
without  any  declaration  to  that  effe£f,  attendant  upon  the 
inheritance.  The  ground  of  which  is,  that  although  all 
the  legal  eftate  in  the  term  is  parted  with,  yet  only  part 
of  the  truft  is  difpofed  of;  and  that  not  only  the  inherit- 
ance, but  tikewife  ail  the  trujl  undifpofed  of  (that  is)  the 
whole  truft  of  the  inheritance  and  the  refidue  of  the  truft 
of  the  term  defcends  to,  and  is  part  of,  the  old  ufe  of  truft 
in  the  heir. 

And  if  a  perfon  claims  fuch  equitable  truft  or  eftate, 
(fubjecl:  to  a  legal  devife  of  the  fee  to  truftees  for  payment 
of  debts)  under  a  limitation  to  himfelf  and  the  heirs  of 
his  body,  or  to  himfelf  for  life,  and  to  his  firft  fon,  and:i 
the  heirs  of  his  body,  he  can  in  the  former  cafe,  by  him- 
felf, by  a  fine,  and  in  the  latter  by  joining  with  the  fon  in 
a  recovery,  acquire  the  equitable  fee,  fubje£t  to  the  pri- 
mary trufts  of  the  legal  fee. 

The  cafe  of  Bafket  v.  Peirce,  i  Fern.  256.  is  an  in- 
ftance  of  the  firft  kind.  There  one  by  his  will  devifes  his 
lands  to  truftees  for  ninety-nine  years,  for  the  payment 
of  his  debts  and  legacies,  and  afterwards  in  cafe  they  fhould 
not  a£t,  and  take  upon  them  the  truft  within  fix  months 
after  his  death,  he  devifed  the  faid  lands  to  another  and 
1  •  291.  fa  heirs,  in  *  truft  to  pay  his  debts  and  legacies,  and  after- 
%vards  to  y/.-in "tail,  remainder  in  tail  to  B.  A.  levied  a 
fine  and  died  without  iflue.  Five  years  palled;  and  non- 
claim.  The  queftionwas^  whether  this  fine  by  cejiui  que 
truft  in  tail  and  non-claim,  fhould  bar  the  remainder-man 
in  tail  r  And  it  was  held  that  it  fhould.  And  though  it 
was  infilled  that  the  remainder-man  was  not  barred  by 

non- 
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non-claim,  for  that  all  the  debts  and  legacies  were  not 
paid,  and  fo  his  title  was  not  commenced  ;  yet  the 
Lord  Keeper  was  of  opinion  the  remainder-man  was 
barred. 

The  cafe  of  Robin/on  and  Comyns  mentioned  before  in 
this  note  is  an  inftance  of  the  latter  kind,  in  which  it 
was  held  that  the  teftator's  grandaughter  with  her  huf- 
band  was  capable  of  fuffering  a  recovery. 

And  the  cafe  of  Bagjhaw  and  Spencer  ftated  fupra  84. 
is  alfo  an  authority  of  the  latter  kind;  for  in  that  cafe 
the  teftator's  debts  were  not  paid  at  the  time  of  fuffering 
the  recovery,  and  it  was  allowed  that  there  was  a  legal 
eftate  in  the  truftees  in  fee  till  the  debts  paid,   and  that 

B.  therefore .  could  make  no  good  legal  tenant  to  the 
pracipe.  B'Jt  Lord  Hardwicke,  it  appears  Hid  not  .con- 
fider  this  circumftance  as  influencing  the  queftion,  but 
decided  againft  the  recovery  on  the  ground  of  the  limita- 
tion being  a  mere  executory  truft,  as  diftinguifhed  from 
a  truft  executed,  and  the  parties  therefore  not  competent 
to  fuffer  a  recovery;  to  which  ground  his  Lordfhip  need 
not  have  retorted,  had  the  recovery  been  invalid  as  fuffer- 
ed  before  the  debts  were  paid. 

*It  is  neceffary  in  thefe  cafes  of  equitable  recoveries    #p   2q2 
that  the  remainders  to  be  barred  by  them  fhould  be  of  the  " 

fame  nature  as  the  eftate  of  the  tenant  to  the  pracipey 
namely  equitable;  for  a  recovery  fuffered  on  an  eftate 
derived  under  an  equitable  freehold  will  not  bar  a  legal 
remainder. 

Thus  in  the  cafe  of  Shapland  and  Freeman,  1  Bra, 
Chan.  Rep.  75.  where  S.  devifed  his  eftates  to  B.  C.  and 
Z).  upon  truft  that  they  and  their  heirs  and  affigns  fhould 
yearly  by  and  out  of  the  rents  and  profits  thereof,  after 
deducting  rates,  taxes,  repairs  and  expences,  pay  fuch 
clear  fum  as  fhould  then  remain  to  the  teftator's  brother 

C.  S.  and  his  affigns,  during  his  natural  life,  and  from  and 
after  his  deceafe  to  the  ufe  and  behoof  of  the  heirs  male 
of  his  (the  teftator's)  brother  lawfully  begotten,  and  in 
default  of  fuch  iflue  remainder  over :  it  was  held  that  a 
recovery  fuffered  againft  a  tenant  to  the  precipe  made  by 
C.  S.  was  void  as  againft  the  remainder-man,  becayfe  C, 
S.  had  but  an  equitable  eftate  for  life,  and  the  fubfequent 
remainders  were  legal,  and  an  equitable  eftate  for  life  and 
legal  remainders  would  not  unite,  and  therefore  of  coutfs 
there  could  be  no  good  tenant  to, the  pracipe. 

O  2  And' 
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And  in  the  cafe  of  Salvin  and  Thornton,  ftated  in  a 
note  Bro.  Chan.  Rep.  page  73.  in  the  fecond  edition,  and 
in  the  addenda  to  vol.  1.  in  vol.  2.  of  the  firft  edition 
page  2,  3.  where  T.  feifed  of  land  fqr  life,  with  re- 
mainder to  his  firft  fon  T.   in  tail  male,  remainder  to  his 

P.  293.  fecond  fon  J.  in  tail  maTe,  remainder  to  *  himfelf  in 
fee,  forfeited  in  the  rebellion  in  1745.  The  eftate  for 
life  being  put  up  for  fale  by  the  commiffioners,  was. 
bought  by  M.  in  truft  for  T.  the  tenant  in  tail.  T. 
thus  feifed  of  the  equitable  eftate  for  the  life  of  his  father, 
(the  legal  eftate  being  in  the  truftees)  and  the  legal  eftate- 
tail,  fuffered  a  recovery  and  foon  after  died  leaving  iffue 
a  daughter,  wife  to  plaintiff,  y.  I  he  fecond  fon  took 
poffeffion,  fuffered  a  recovery  (after  the  death  of  his 
father  and  the  truftee,  in  whom  his  eftate  vefted)  and 
died  leaving  two  daughters,  the  defendants,  who  were  in 
poffellion;  and  on  a  bill  filed  by  the  hufband  of  the 
daughter  of  T.  for  an  account  of  the  profits,  and  to  have 
the  eftate  delivered  up,  the  great  queftion  in  the  caufe 
was,  whether  the  recovery  fuffered  by  T.  who  had  an 
equitable  eftate  for  life,  and  a  legal  eftate  tail,  was 
capable  of  barring  the  legal  remainder  ?  A^d  upon  very 
full  argument  the  following  points  were  laid  down  by  his 
Honor  the  Mafter  of  the  Rolls,  and  feemed  to  be  af- 
fented  to  by  the  whole  bar,  ift.  That  a  recovery  may 
be  fuffered  of  an  equitable  eftate.  2dly.  That  fuch  a 
recovery  can  only  affec"l  equitable  remainders.  3dly. 
That  a  recovery  of  an  equitable  eftate  muft  in  all  refpe£ts 
imitate  a  legal  recovery,  and  therefore  that  the  perfon 
fuffering  an  equitable  recovery,  muft  have  fuch  an  equit- 
able eftate,  as  had  it  been  a  legal  eftate,  would  have 
enabled  him  to  fuffer  a  legal  recovery.  4thly.  That  an 
equitable  eftate  cannot,  in  fuffering  a  recovery,  be 
blended  with  a  legal  eftate.  5th!y.  That  as  recoveries 
fuffered  of   thofe   different   eftates    are.  perfectly  diftincl 

P.  2 01.  fr°m  each  otherj  a  recovery  of  either  *  eftate  will  not 
affe£t  the  other,  the  recoveror  of  the  legal  eftate  being 
always  the  truftee  of  the  poffeffor  of  the  equitable  eftate, 
and  the  recoveror  of  the  equitable  eftate  becoming  always 
the  cefiui  que  truji  of  him  who  has  the  legal  eftate.  And 
it  was  the  opinion  of  the  Court,  that  T.  not  having 
fuch  an  eftate  as  would  enable  him  to  fuffer  a  perfect 
legal,  nor  a  perfect  equitable  recovery,  the  recovery 
was  totally  invalid* 
_   .  The 
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The  cafe  of  Robinfon  and   Comyns^  before  in  part  ftated 
in  this  note,  gave  rife  to  a  very  curious  queftion  on  this 
fubje6l:  for  in  that  cafe   the   limitation  over,  after  the 
truft  for    the  teftator's  grandaughter  in    tail,-  was   to  C. 
and  his  right  heirs,  upon  condition  that  he  fhould  marry 
the  teftator's  grandaughter,  fo   that  C.  was  feifed  of  the 
iegal  eftate  in  fee-fimple  in  truft  for   payment  of  debts, 
and  of  the  equitable  remainder   in  fee-fimple,  fubje<5i  to 
the   payment    of  debts,  expectant    on  the  determination 
of  the    equitable    eftate-tail    limited    to   the    teftator's 
daughter,    in  truft  for    himfelf,     and  his  heirs  on   per- 
formance of  the  condition  impofed.     The  grandaughter, 
tenant  in  tail,  rejefled  C.  and  married  with  another  per- 
fon,  and  file  and  her  hufband  fuffered  a  common  recovery 
and  died  leaving  iffue;  and  one  queftion  as  to  the  validity 
of  this  recovery,  turned  upon   the  nature  of  the  eftate, 
under  the  faid  will,  in  remainder  to  G.     Whether  it  was 
a  truft  or  a  legal  eftate.     And   the  Lord  Chancellor,  as 
this  cafe   is  reported,  faid,  it  was   obfervable,    that  the 
\,  whole  eftate  was  given   to  C.  and  his  heirs,  to  the  ufe  of 
him   and  his  heirs,  which  was  a  *  complete   difpoiition    *  P.  29  c 
of  the  whole  legal   eftate;  and  being  in  cafe  of  a  will 
would  have    been   fo  of  an    equitable   intereft   likewife, 
unlefs  the  teftator's  intent  appeared  to  the  contrary,  as  in 
this  cafe   it  manifeftly  did;  for  it  was  given  on  truft  for 
payment  of  his  debts,  &c.  and  fo  far  was  a  limitation  of 
an  equitable  eftate,  the  remainder  of  which  (had  it  gone 
no  further)  would,    after   the    purpofes  ferved,  have  re- 
turned to  the   heir  at  law.     But  then  there  came  a   re- 
mainder to  C.  and  his  right  heirs,  &c.    It  was  true  that  the 
word  remainder  (properly  fpeaking)  fignified  only  a  con- 
tinuance of  the  fame  kind  of  eftate  as  was  before  limited, 
which  here  was  only  a  truft  eftate,  for   when  the  whole 
legal    eftate  was  difpofed  of,  and   part  of  the   equitable 
invreft  likewife,  there    the  remainder  muft  be  an  equit- 
able remainder.     The  teftator  therefore  had  confidered 
this  as  an  equitable  intereft.     And  yet  it  was  likewife 
true  that  this  equitable  intereft,  when   vefted  in  the  fame 
perfon  with  the  legal  one,  muft,  as  to  feme  purpofes,  be. 
confidered  as  a  legal  intereft. 

A  queftion  had  been  made  whether  the  intereft  of  the 
grandaughter  was  barrable  by  a  recovery  ?  It  had  been 
faid  that  a  legal  and  an  equitable  jntereft  could  not  be 

inccr- 
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Incorporated  together ;  but  that  objection  could  not  afFedt 
this  cafe  :  for  though  the  legal  and  equitable  eftates  could 
not  be  incorporated,  yet  the  teftator  had  not  limited  an 
equitable  eftate,  and  then  the  legal  eft-ate ;  but  had  atfirft 
given  the  whole  fee.  It  happened  indeed  that  the  laft 
part   of  the  equitable    intereft  might  be   confidered  as 

*  P.  296.  merged  *  as  coming  to  the  fame  perfon,  who  had  the 
whole  legal  eftate  in  him,  but_  it  would  be  hard,  that  by 
coming  to  the  defendant  C.  although  not  absolutely,  it 
would  be  hard,  his  Lordfnip  faid,  that  this  fhould  prevent 
their  incorporation.  He  therefore  thought  it  an  equitable 
eftate  in  C.  as  well  as  in  the  grandaughter,  and  confe- 
quently  that  fhe  and  her  hufband  could  bar  it. 

We  have  feen  that  Lord  Hardwkke  in  the  cafe  cf 
Bagfiaw  and  Spencer^  entertained  fome  doubt  whether 
the  limitation,  after  payment  of  debts  generally,  if  con- 
fidered as  carrying  a  legal  eftate  was  not  too  remote. 
Certainly,  if  it  be  confidered  as  creating  a  contingency, 
by  which  the  period  at  which  the  fubfequent  fee  is  to  take 
effect  in  defeazance  of  the  fee  veiled  in  the  truftees  is  to 
be  afcertained,  it  would  be  liable  to  the  objection  of  be- 
ing too  remote,  becaufe  the  period  or  time  of  payment 
being  indefinite,  and  confequently  the  commencement 
of  the  future  intereft  being  fo,  it  is  uncertain  in  point 
cf  time,  whether  it  may  not  exceed  a  life  or  lives  in 
being  or  any  other  period  allowed  by  law,  for  executory 
eftates  ;  and  that  objection  v/ould  equally  hold  if  the 
quantum  of  debts  were  afcertained;  for  it  is  not  the 
unafcertained  quantum  of  the  charge,  that  renders  the 
limitation,  after  payment  of  debts  too  remote,  as  an  ex- 
ecutory or  future  intereft,  but  the  indefinitenefs  of  the 
period  or  time  of  payment  (that  is  of  the  commencement 
of  the  future  intereft)  that  prevents  its  validity.  The 
fpecification  of  the  debts  to  be  paid  advances  not  a  ftep 

*  P.  2Q7«  towards  limiting  the  period  *  of  their  being  raifed  and 
paid  j  that  remains  equally  unlimited  and  indefinite 
whether  the  debts  be  afcertained  or  not,  and  may  equally 
in  point  of  time,  exceed  a  life  or  lives  in  being,  or  any 
other  period  allowed  by  law  for  executory  eftates;  and 
confequently  is  equally  liable  to  the  objection  of  re- 
motenefs.. 

But  the  cafe   of  Strong    verf.    Teatt,    2    Burr.  912. 
which  arcfc  on  a   writ  of  error,  brought  upon  a  judg- 
ment 
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ment  given  by  the  Court  of  King's  Bench  in  Ireland, 
deferves  our  attention  here,  as  although  no  precife  opi- 
nion is  given  on  the  point  by  the  Court  of  King's  Bench 
here,  yet  fufficient  is  find  by  Lord  Mansfield  to  fhew 
that  the  Court  would  be  ftrongly  inclined  to  fupport  finch 
limitations  on  any  admiffible  ground. 

In  this  cafe  the  teftator,  after  providing  for  payment  of 
his  debts  out  of  his  perfonal  eftate  as  far  as  it  would  go, 
proceeds.  {C  And  to  the  intent  that  ail  my  debts  may 
be  honeftly  and  truely  paid  and  difcharged,  I  do  hereby 
give  and  devife  unto  my  wife  O.  and  her  heirs  all  that 
and  thofe  the  towns  &c.  whereof  I  am  feifed  in  fee- 
fimple,  &c.  to  the  ufe  intent,  and  purpofe  that  my  wife 
fball  take  and  receive  out  of  the  faid  lands,  as  an  addi- 
tion to  her  jointure  one  annuity  of  iool.  during  her 
natural  life,  and  to  this  further  ufe  intent  and  purpofe  that 
my  faid  wife  may  by  fale  of  fuch  of  the  lands  hereby  to 
her  devifed  raife  fo  much  money  as  may  be  fufficient  to 
pay  off  and  difcharge  fuch  of  the!  faid  debts  *  as  fhall  *  P.  2< 
not  be  paid  off  and  difcharged  out  of  my  perfonal  eftate  j 
and  as  to  fo  much  part  of  the  faid  lands  and  tenements 
as  (hall  remain  unfold,  to  the  ufes  following  (fubjecl:  to 
the  annuity  to  the  wife)  to  the  ufe  of  my  fon  A.  M.  for 
and  during  his  natural  life  with  remainder  to  his  fons  in 
ftricl:  fettlement,  with  remainders  over."  The  Court  "of 
King's  Bench  in  Ireland  held  that  the  reverfion  in  fee  of 
certain  lands  fettled  paffed  by  that  will,  and  that  the  ufes 
were  legal  eftates  executed,  fubjecl:  to  a  charge  for  pay-  v 
ment  of  the  teftator's  debts  (if  any  there  were)  and  to  a 
power  in  O.  to  fell  for  that  purpofe ;  and  were  good  at 
law,  though  devifed  after  an  indefinite  payment  of  fuch 
of  the  teftator's  debts  as  fhould  not  be  difcharged  by  his 
perfonal  eftate. 

The  point  as  to  the  validity  or  invalidity  of  the  limita- 
tion of  the  devife  over  after  payment  of  debts  generally 
concluded  to  a  non-fuit  at  law  only;  the  final  merits  and 
queftion  of  right  depended  upon  the  conjlruftion  of  the 
will.  On  that  the  court  of  King's  Bench  in  England* 
were  of  opinion  that  the  judgment  was  wrong.  But 
fuch  reverfal  did  not  meddle  with  or  affecl  the  opinion  of 
the  Irijh  court,  in  refpect  to  the  operation  of  the  limita- 
tions after  debts. 

Lord  Mansfield  upon  Hie  argument  in  the  King's 
Bench    fuggefted,  that   it    might  be  worth    confidering 

"  whether 
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fc  whether  this  was  not  a  double  contingency"  viz.  if 
there  flxould  be  debts,  then  his  wife  to  have  the  eftate  for 
payment  of  them :  if  no  debts,  then,  thofe  in  remainder 
*  P.  2Q9'  to  take"  however  it  did  not  appear  *  that  there  were  any 
debts;  which  fhewed  the  inclination  of  the  Court  to 
fupport  thofe  limitations  on  any  admiffible  ground,  if  the 
decifion  had  turned  upon  that  point. 

And  it  may  further  he  obferved  that  in  cafes  of  this 
nature,  there  is  nothing  more  to  confine  the  effecl:  of  the 
words  from  and  after,  or  when,  &c.  in  conftru&ion  to 
the  time  or  aSlual commencement  of  the  intereft  introduced 
by  them,  than  there  is  in  the  common  limitation  of  an 
eftate  to  a  man  for  life,  and  from  and  after  his  deceafe  then 
to  another,  l$c.  They  only  denote  the  order  or  courfe 
of  the  feveral  interefts  connected  by  them,  expreffing  the 
priority  or  preference  of  the  antecedent,  and  the  posteri- 
ority or  fubje&ion  of  the  fubfe^uent,  in  point  of  ufu- 
frucluary  prevalence  or  effec\  without  preventing  the 
latter  from  a  concurrent  operation  in  attaching  immedi- 
ately as  vefted  and  transferable  interefts  in  a  prefent  fub- 
fifting  fund. 

And  it  feems  that  where  the  truft  for  payment  of 
debts  is  determinable  upon  an  eftate  for  life,  no  obje&ion 
can  be  taken  to  a  limitation  over,  after  payment  of  debts 
generally.  Accordingly  Lord  Hardwicke  diftinguiftied 
the  cafe  of  Lady  Jones  v.  Lord  Say  and  Seal,  ftated  fupra 
vol.  i.  35.  from  that  of  Bag/haw  and  Spencer  on  the 
ground  that  the  devife  there  to  the  truftees  amounted 
only  to  a  devife  to  the  truftees  and  their  heirs,  during 
the  life  of  C.  F.  And  then  his  Lordfhip  faid  it  was  only 
an  eftate  pur  auter  vie,  on  which  a  legal  remainder 
might  properly  be  limited,  and  fo  it  was  held.  Fid.  the 
cafe  of  Bagjhaw  and  Spencer,  as  reported  in  the  Collec- 
tanea Juridica,  vol.  1*  383. 


*  Of   other    Matters    relating    to    executory  *  P.  300- 
Devifes. 

WE  have  feen,  in  the  preceding  part  of  this 
treatife,  that  in  refpecl:  to  limitations  of 
real  eftates,  where  an  eftate  for  life  is  given  to 
I  the  anceftor,    followed  by   a   limitation   to  his 
;  heirs   general  or  fpeciai,  the  fubfequent  limita- 
I  tion  veils  in  the  anceftor,  and  the  heir  takes  not 
by  purchafe.     But  in  the  limitation  of  perfonal  Dod  «<  pickia- 
!  eftates,  a  fimilar  rule  does  not  always  hold.     If fon «yin •voL8- 
I  a  term  be  devifed  to  one  for  life,  and  afterwards  suprap.  346, 
to  the  heirs  of  his  body,  thefe  words  are  genera-lly  2  a^*37!' 
words  of  limitation,  and  the  whole  vefts  in  the  And  vide  Daw 
firft   taker:    as  is  evident  from  feveral  of  the  *• pitt  fuPra  p* 
cafes  before  cited. 

So  where  a  term  was  limited  in  truft  for  5.  Theebridse  ^ 
during  her  life,  and  immediately  from  and  after  233.     ' 
her  deceafe,  to  the  heirs  of  the  body  of  S.  law-  v*&  infra>  p. 
fully  to  be  begotten,  if  the  term  fhould  fo  long  %  3" 
endure,  and  in  default  of  fuch  iflue,  then  to  B. 
Lord  Hardwicke  exprelfed    himfelf  of    opinion, 
that  the  whole  term  vefted  in  S. 

And  again,  where  real  and  perfonal  eftate  was  Garth  v.  Baid- 
devifed  to  truftees  in  truft   to  pay  the  profits  to  ^"'  aVez* 
G.  during   his  life,  and  afterwards  to   *  pay    the   #  p^  ,OI< 
iame  to  the  heirs  of  his  body.     Lord  Hardwicke 
held  that  the  perfonal  eftate  vefted  abfolutely  in 
G.  by  this  limitation. 

However.,  if  there  appears  any  other  circum-  (  3&°  ) 
ftance  or  claufe  in  the  will,  to  (hew  the  inten- 
tion that  thefe  words  mould  be  words  of  pur- 
chafe, and  not  of  limitation,  then  it  feems  the 
anceftor  takes  for  life  only,  and  his  heir  will 
take  by  purchafe.™ I  fhall  firft  inftance  this  in 
two  cafes  of  limitations  of  the  trufts  of  a  term 

in 
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in  marriage-fettlements.  But  I  have  before  ob- 
ferved,  that  executory  devifes  and  the  limita- 
tions of  the  trufts  of  a  term,  are  governed  by 
the  fame  rules. 

Thus  where  a  term  for  900  years  was  affigned 
in  truft,  to  permit  the  hufband  and  wife,  and 
the  furvivor  of  them,  to  receive  the  profits  for 
fo  ma/ny  years  as  they,  or  the  furvivor  of  them, 
mould  happen  to  live,  and  after  their  deaths,  to 
the  life  of  the  heirs  of  the  body  of  the  wife  by 
the^ufband  to  be  begotten ;  Lord  Chancellor 
Jeffries  decreed  that  the  whole  veiled  in  the 
wife;  but  afterwards  the  Lords  Commiffioners 
decreed  that  the  heir  of  the  body  tock  by  pur- 
chafe,  and  that  it  did  not  veil  absolutely  in  the 
mother  who  furvived,  fo  as  to  go  to  her  admi- 
niftrator.  This  laft  decree  was  afterwards  af- 
firmed in  the  *  Houfe  of  Lords,  though  the 
judges  were  fix  to  two  againft  it.  The  fame 
point  was  afterwards  decreed  in  a  fimilar  cafe  df 
Dafforne  v.  Goodman;  where  a  term  was  affigned 
in  truft  to  permit  J.  to  receive  the  profits  for  fo 
(  38 1  )  many  years  of  the  term  as  he  mould  live,  and 
after  his  death  to  permit  A.  his  intended  wife  to 
receive  the  profits  for  fo  many  years  of  the  term 
as  fhe  mould  live,  and  after  both  their  deaths, 
to  permit  the  heirs  of  the  body  of  A.  to  be  be- 
gotten by  the  faid  J.  to  enjoy  the  lands  for   the 

\refidue  of  the  term.  This  latter  decree  was 
grounded  on  the  authority  of  the  preceding. 

It  is  true  no  particular  expreffion  in  either  of 
thefe  cafes,  determined  the  intent  to  be,  that 
the  heir  of  the  body  mould  take  as  apurchafer; 
but  thefe  being  cafes  of  marriage-fettlements,  it 

.  was  reasonably  enough  inferred,  that  the  iflue 
of  the  marriage  were  intended  objects  of  the 
fettlement1,  and  the  term  not  defigned  to  veffc 
wholly  in  the  mother.     But  afterwards,  in  a  fub- 

fequent 


;o2. 


2  Vern.  363. 
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Dafforne  v. 
Goodman. 


EXECUTORY    DEVISES. 

fequent  cafe  of  a  marriage-fettlement,  a  decree 
at  the  Rolls,. grounded  upon  the  cafe  of  Peacock 
v.  Spooner,  was  reverfed,  and  the  limitation  to 
the  heir-male  decreed  to  be  void. 

*  The  cafe  was  this:     On  the  marriage  of  A.  ™^\'^X 
his  grandfather  affigned  a  term  for  100  years  in  #  p. \0q. 
iruji  for  A.  for  life,  then  to   A.'s  wife  for  life, 
and  after  their  deaths   for   the  heirs  of  the  bodies  And  vide 
of  A.  and  his  faid  wife:  the   wife  died  leaving  ^'^'J&oi. 
iffue,  A.  furvived ;  it  was  determined  that  the  fupra,  p.  343/ 
whole  term  veiled  in  A. — This  lad  cafe  appears    (  $%z  ) 
to  have  been  the  ruling  authority  ever  fince   in  Vide  %  va. 
cafes  of  the  like  nature ;  and  that  of  Peacock  v. 6  °' 
Spooner,  it  feems  is  only  attended  to  in  cafes  ex- 
actly the  fame  mfpecie  with  itfelf,  as  was  that  of 
Dajfbrne  v.  Goodman,  as  reported  by  Freeman. 

But  \\iexe,  have  been  other  cafes  which  have 
proceeded   entirely  upon  circumflances  of  evi- 
:  dence  of  the  intention.     As  where  a  term  was 2  Atk-  g9- 
fettled  in  triiji  for  one  if  me  mould  fo  long  live,  ^usfyT  ** 
and  after  her  deceafe,  in  truft  for  her  hulband 
if  he  mould  fo  long  live,  and   after  his  deceafe, 
in  truft  for   the  heirs  of  the  body  of  the  wife, 
begotten    by  the    hufband,  and    their   executors,  vide  Barnar- 
adm'mijlrators    and  affigns  \  Lord  Hardwicke  de-  ^!'L  RcP-  m 
creed,  that  the  limitation  to  the  heirs  of  the  body,  2  Ve2'ey66o. 
6f?c.  were  words  of  purchafe,  as  he  held  the  ad- 
dition of  the  words  ..executors,  aclmrntjirators  and 
ajjigns,    flrong    evidence   of  the    intent   to   give 
only  an    *  ufufrucluary  interelt  for   life,  and  to    *  P.  ?o/i. 
veil  the  property  in  the  heirs  of  the  body  (a  1. 

*  The 

(a)  So  where  A.  poffefTcd  for  2000  years  of  a  tenement, 
in  consideration  of  a  marriage  ro  be  and  after  had,  arid 
of  350/.  portion,  and  for  piovifion  and  ftay  of  living  of 
the  hufband  and  wife  and  their  children,  demifed  to 
truftees  for    1 700  years,  if  he  and  his    wife,  or  any  of 

their 
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*  P.  205.  *  The  like  point  was  decreed  in  the  cafe  of 
Read  k>.  Sneii,  Read  v.  Snell,  before  cited  ;  in  which  cafe  the 
citk'642"  decifion 


Supra,  p.  359. 


their  iffue  live  fo  long,  in  truji  for,  iff c.  for   99  years  * 
remainder    to    the   heirs   of    the    body    of  A.    on    that 
wife.      They  had  illue  three  daughters,    two  of  whom 
got  an  alignment  of  the   whole  term,  and  had  adminif- 
tration  to  the  father.     And  the  queftion   was,  whether 
the»third  daughter  was  intitled  to  a  third  with  her  lifters; 
for   though  it  was    infilled   for  the   adminiftratrix,    that 
the  trull  of  the  whole  term  veiled  in  the  father,  and  was 
executed,  in  him;    and  that  the    daughters,  though  the 
heirs  of  his  body,  could  not  take  by  purchafe  in  this  cafe, 
yet  the  Mafter  of  the  Rolls  conceived  that  inafmuch  as 
there  was  a  particular  term  of  ninety-nine  years  taken  out 
of  the  1700,  and  that  the  father  had  a  particular  eftate 
limited    unto  him  during   99  years,  that  the  truft  of  the  ' 
whole  term  during  the  1700  years  was  not  executed  to 
the  father.     And  his  Honor  faid  that  conflruclion  of  trujis 
mujl  be  governed  by  intention,  and  this  being  the  cafe  of  a 
marriage  fettlement,  and  the  intention  plain,  it  ought  to 
fupported,  and  his  Honor  did  conceive  in  this  cafe,  that 
though  the  word  heirs  was  not  properly  a  word  of  pur- 
chafe, yet  there  being  a  particular  eftate  for  life,  during  a 
particular  term,  limited  to  the  father,  that  the  limitatiort  1 
to   the  heirs  of  his  body,  afterwards  on  that  marriage, 
would  carry  it  to  all  the  daughters  equally :  and  he  was 
the  more  of  that  opinion,  becaufe  it  was  declared  in  the 
deed,  that  after  the  death  of  the  father  the  truftees  fliould 
execute  eftates,  to  the   perfon  and   perfons  refpe&ively, 
that  fhould    be    interefted   according  to   their  refpeclive 
fhares  therein,  which   (hewed   that  the   children  fhould 
all  take    their   feveral  fhares.      Vide  Ward  v.   Bradley* 
2  Vern.   23. 

So  in  Sands  and  Dixwell,  cited  2  Vez.  652,  661. 
Where  freehold  and  leafehold  were  devifed  in  truft  to 
convey  to  the  feparate  ufe  of  his  daughter  for  life,  with- 
out the  intermeddling  of  her  hufband;  and  after  her  de- 
ceafe  to  the  heirs  of  her  body,  the  queftion  was  whether 
the  daughter  took  an  eftate-tail,  or  heir's  of  the  body  were 

*  Thefe  words  feem  to  have  been  omitted  in  flating  the 
caft  i  n  Vernon. 

words 
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decifion  was   grounded  on  the  words  leaving  no 
heirs  of 'her  body r,  which    were  confidered  as   re- 
lative to  the    time  of  her    death,  and   therefore    (  383  ) 
reftrained  the  general  import  of  the  preceding 
limitation  to  the  life  only  of  the  firft  taker. 

And  in  this  cafe  of  Read  v.  Snell,  Lord  Hard- 
wicke  cited  the  cafe  of  Paine  v.  Stratton  ;  where 
P.  bequeathed  perional  eftate  to  S.  for  life,,  and 
after   her  deceafe  to  the  heirs  of  her  body  law-  Paine  *.  strat- 
fully  begotten  or  to  be  begotten,  and  for  want 'J£|1' V^J'' 
of  fuch  iffue  or  heirs  of  her  body  as  aforefaid.  Reported  3  Bro. 
he  gave  the  fame  to  the  children  of  M.  immedi-Q*-     *  IJ7* 
ately  after  the  deceafe  of  S.     Thefe   *  words,  after  *  P«  306. 
the  deceafe  of  S.    it    feems   had   been   interlined, 
land   afterwards    erafed  ;    and    Lord  Macclesfield, 
and  afterwards  the  Lords  Commiilioners,  though 
Jthey  held  the  limitation  over  void,  becaufe  thefe 
words  were  not  admitted  to  be  part  of  the  will, 
yet  feemed  to  think  it  would  have  been  other- 
wife,  if  thefe  words  had  not  been  erafed. 

!  words  of  purchafe  :  and  Lord  Hardixicke  held  they  were 

i  words  of  purchafe;  and  the  governing   reafon  with    his 

Lordfhip  was,    that   it   was   impoflible  to  make  fuch  a 

1  conveyance,  as  the   teflator  had  directed,  that  is,  to  be 

;  fettled  fo  as  to  be  to  the  feparate  ufe  of  the  daughter  foe 

life,  without  the    intermeddling   of  her  hufband,    unlefs 

fuch  a  conllru&ion  was  made ;  for  if  tenant  in  tail,  the 

hufband  rauft  have  been  tenant  by  the  curtefy. 

Again  in  Price  v.  Price^  2d  May  1727,  cited  2  Fez. 
234.  Where  one  on  his  marriage  fettled  a  leafehold 
eftate  to  truftees  to  the  fole  and  feparate  ufe  of  his  in-.  - 
tended  wife  for  life,  for  her  jointure,  and  from  and  after 
her  deceafe  to  the  ufe  of  the  heirs  of  the  hody  pf  the  wife, 
by  the  hufband  to  be  begotten,  and  for  want  of  fuch 
iffuej  to  the  ufe  of  the  hufband  and  his  heirs  for  ever: 
1  (he  died  leaving  only  a  fon,  and  the  hufband  took  out 
adminiftration  to  her,  infilling  the  whole  intereft  veiled 
in  her.  But  Sir  Jofepb  Jekyll  held  that  on  the  wife's 
death,  the  leafehold  veiled  in  the  heirs  of  her  body  as 
purchafers* 

And 
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them,  and  a  remainder  over  may  take  effect.,  if 
the  perfon  intitled  by  virtue  of  the  limitation  in 
tail  makes  no  difpofition  of  the  efiate.     But  the 
perfon  intitled   under  the  limitation  in  tail,    it 
feems,  may  if  he  thinks,  fit  difpofe  of  the  whole, 
and  bar  as  well  the  remainder  over,  as  his  own 
iffue. 
(  286  )         Thar,  a  remainder  over  is  not  void,   and  that 
the  iffue  may  be  barred,  appears  in  a  cafe,  where- 
Low  v.  J.  C.  feifed  of  an  eftate  for  three  lives,  devifed 
Bprw    6       f*le  ^an<^s  t0  his  daughter  M.  for  life,   remainder 
to  her  iffue  male,  and  for  want  of  fuch  iffue  re- 
mainder to  L.,  afterwards  M.  in  consideration  of 
an  intended  marriage,  conveyed  the  lands  to  the 
•ufe  of  herfelf  and  her  intended  hufband,    and 
the  heirs  of  their  bodies,  remainder  to  the  heirs 
of  her  intended  hufband.     M.  died  without  iffuej 
and  upon  a  claim  under  the  remainder  man  L. 
*  P.  31 1.  the  queftion  was,  *  whether  the  remainder  of  an  i 
eftate  pur  autre  lie  to  B.  after  a  devife  thereof  to 
A.  in  tail  was  good  ;  and  if  fo,  whether  it  might 
be  barred  by  leafe  and  releafe. 

The  court  agreed,  that  the  limitation  of  an 
eftate  pur  autre  vie  to  one  and  the  heirs  of  his 
body,  makes  no  eftate  tail;  for  all  eftates  tail 
are  eftates  of  inheritance,  to  which  dower  is  in- 
cident, and.  muft  be  within  the  ftatute  de  donis\ 
but  in  the  limitation  of  an  eftate  pur  autre  vie, 
there  was  no  inheritance  nor  dower,  nor  was  it 
within  the  ftatute,  but  was  only  a  defcendible 
freehold.  And  Lord  Chancellor  held  it  was  a 
good  remainder  to  B  en  the  deceafe  of  A.  with- 
out  iffue,  it  being  no  more  than  a  defcription  who 
$iould  take  as  fpecial  occupant  during  the  life  of 
cejlui  que  vie.  And  his  Lordfhip  faid,  that 
though  by  leafe  and  releafe  A.  might  bar  the  heirs 
sf  bis  body  as  in  fome  meafure  claiming  under 
him,  vet  he  inclined  to  think  that  A>  could  not 

bar 
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bar  the  remainder  over  to  B.  efpecially  by  the    (  387  ) 
conveyance  by  leafe  and  releafe  ;  nay  indeed  it 
feemed  to  him  as  if  no  a£t  of  A.  could  bar  the  li- 
mitation to  B. 

But  however,  that  the  remainder  over,  as  well  Kukc  of  Graf- 
as  the  iffue,  may  be  barred  in  fuch  cafes,  *  ap-  ^w™™' 
pears  by  another  decifion  ;  where  D.  a  feme  co-  in  the  note, 
vert  being  tenant  for  life,  remainder  to  her  firfl:   *  P*  312. 
and  other  fons  by  a  former  hufband  in  tail  male, 
under  a  devife  of  lands  held  by  leafe  for  three 
lives,  S.  the  fon  of  D.  by  her  former  hufband, 
brought  his  bill  to  have  the  leafe  renewed  and 
fettled  on  D.  for  life,  remainder  to  himfelf  and 
his  heirs ;  the  court  conceived  it  could  not  be 
done,  till  a  fine  fur  concejferunt  was  levied  by  5. 
and  D.f  and  her   hufband,  (for  D.  we  find  was 
under  coverture)  but  that  being  done,    and  an 
affignment  of  the  leafe  (by  leafe  and  releafe)  to 
new  truftees  being  made,  the  court  ordered,  that 
the  new  leafe  mould  be  to  the  new  truftees  upon 
the  trulls  fo  defired.     The  reporter  adds,  that  it 
feems  reasonable,    that  the  firft  tenant  in   tail 
(improperly  fo  called)  fhould  be  allowed  to  bar 
the   limitations  over  ;    for   though   the   original 
leafe  be  only  for  three  lives,  yet  it  being  the  in- 
tereft  of  both  landlord  and  tenant  that  the  leafes 
mould  be  renewed,  and  it  being  the  doftrine  of 
the  court  of  Chancery,  that  all  fuch  new  leafes    (  388  ) 
are  fubjecl:  to  the  old  trufts,  the  eflate  might  by 
this  means  continue  for  ever,  without  any  poili- 
bility  of  being  barred. 

And  indeed  in  a  former  cafe,    wnere  A.  hav-  Bater*. 
ing  fettled  an  eflate,  which  he  held  for  three  J  vem'.  23*, 
*  lives,  to  the  ufe  of  himfelf  in  tail,  remainder   *  p   „l^ 
to  Z).,  Surrendered  the  old  leafe,  and  took  a  new 
one  to  himfelf;  D.   brought  a  bill  to  have  the 
benefit  of  the  remainder  preferved  to  him  ;  the 
c'ourt  held  the  remainder  void,  and  difmiffed  the 

Vol.  II.  P  bill, 
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Norton  v. 
Frecker, 
I  Atk.  534 


bill,  faying,  that  if  it  were  good,  it  might  be 
barred  by  deed  or  fyrrender,  or  other  conveyance^ 
without  a  common  recovery. 

And  fo  where  N.  holding  lands  to  him  and 
his  heirs  for  three  lives  ;  upon  his  fecond  mar- 
riage, fettled  the  fame  to  the  ufe  of  himfelf  for 
life,  remainder  as  to  part  to  the  ufe  of  his  firft 
and  every  other  fon  in  tail- male,  remainder  to 
his  own  right  heirs  ;  and  as  to  other  part  to  the 
ufe  of  fuch  child  or  children  of  the  marriage, 
and  for  fuch  eftates  as  he  mould  by  deed  or  will 
appoint,  and  for  want  of  fuch  appointment  to 
the  fir  ft  and  every  other  fon  in  tail-male,  re- 
mainder to  his  own  right' heirs.  There  were 
feveral  children  of  the  marriage  ;  and  after- 
wards, upon  the  marriage  of  R.  the  eldeft  fon, 
N.  by  deed,  which  was  alfo  executed  by  R.  fet- 
tles the  lands  in  truft  for  himfelf  for  life,  re- 
mainder to  R.  for  life,  and  if  he  mould  die 
(  389  )  without  iffue  male  of  his  body,  remainder 
over. 

*  Upon  a  claim  after  the  deceafe  of  R.  with- 
out iffue,  by  a  fon  of  a  younger  fon  of  N.'s  fe- 
cond marriage,  Lord  Hardwicke  was  of  opinion, 
that  by  virtue  of  the  remainder  limited  to  the 
firft  and  other  fons  in  the  firft  fettlement,  the 
plaintiff  would  be  intitled,  if  nothing  had  been 
done  fubfequent  to  bar  his  right.  He  faid  that 
in  the  cafe  of  Wajleneys  and  Chappie  in  the  Houfe 
of  Lords  in  1712,  it  was  determined,  that  in  re- 
fpecl:  to  eftates  thus  granted  in  fee  determinable  on 
lives,  a  perfon  may  take  by  way  of  remainder  as  a 
fpecial  occupant ;  but  that  as  fuch  an  eftate  tail  is 
not  within  the  ft  a  tut  e  de  donis,  nor  barrable  pro- 
perly by  a  recovery  as  an  eftate  tail,  any  limitations 
depending  thereon  ^re.  mtirely  in  the  power  of  the  firft 
taker  in  tail,  and  may  be  dejlroyed  by  any  convey- 
ance 
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ance  or  even  articles  in  equity,  and  that  it  was  fo 
determined  in  the  cafe  of  the  Duke  of  Grafton  v.  Supra,  p.  387. 
Lord  Eufton,  in    1722,    in  which  his  Lordfhip 

was  counfel  himfelf. That  the  latter  fettle- 

ment  in  the  principal  cafe,  amounted  to  a  good 
difpofition  by  R.  of  all  the  intereft  claimable  by 
him,  or  any  other  in  remainder  after  him  ;  clearly 
fo  with  regard  to  the  firft  part  of  the  lands,  te- 
nant for  life  and  remainder-man  in  tail  of  an  in- 
tereft; veiled  having  joined  in  the  conveyance, 
and  limited  the  eftate  to  other  ufes  ;  and  *  as  to 
the  other  part  of  the  lands,  though  no  remainder 
was  vefied  in  R.  yet  the  father  and  fon  both  join- 
ing amounted  to  a  good  difpofition  of  it.  (a) 

So 

(a)  And  in  the  cafe  of  Forjler  v.  Forjler,  2  Atk.  259, 
C.  F.  the  father  of  J.  F.  and  F.  F.  upon  the  marriage  of 
his  eldeft  fon  J.  F.  fettled  a  freehold  church  leafe  held  for 
three  lives,  in  truft  to  permit  y.  F.  to  enjoy  it  for  his  life, 
and  then  his  wife  to  enjoy  it  for  her  life,  and  fubjecl:  to  a 
charge  for  younger  children's  portions,  in  truft  for  the 
heirs  male  of  the  body  of  y.  F.  and  in  default  of  fuch 
iflue,  in  truft  for  the  heirs  males  of  the  body  of  the  faid 
C.  F.  the  father,  and  in  default  of  fuch  iflue  to  the  right 
heirs  of  C.  F.  And  the  wife  of  y.  F.  and  the  only  fort 
of  y.  F.  by  his  wife  being  dead,  and  there  being  daugh- 
ters of  the  marriage,  y.  F.  made  a  fettlement  of  the 
church  leafe  and  levied  a  fine  fur  conceffit  and  died  with- 
out iflue  male.  Upon  the  death  of  y.  F.  without  iflue- 
male,  F.  F.  claimed  title  to  the  leafehold  premifles,  infift- 
ing  that  by  this  fettlement,  his  eldeft  brother  was  only  te- 
nant for  life,  and  that  the  limitations  to  the  heirs  males  of 
his  body  were  words  of  purchafe,  and  created  a  Contin- 
gent Remainder  to  his  heirs  males,  and  that  the  limitation 
to  the  heirs  males  of  the  body  of  his  father  C.  F.  was  a 
Contingent  Remainder  to  take  effect  in  the  perfon  who 
fhould  be  the  heir  male  of  the  body  of  the  father  at  the 
time  of  the  death  of  yt  F.  and  that  y.  F.  could  not  be 
the  heir  male  of  the  body  of  his  deceafed  father,  within 
the  meaning  and  operation  of  the  deed*  becaufe  a  life  ef- 
tate was  exprefsly  limited  to  him;  and  in  the  cafe  of  a  de- 
P  2  fcendible 
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*P.  316.       *  So  in  another  cafe,  Lord  Hardwicke  faid, 
?  Atk.  376.      that  in  the  cafe  of  a  devife  of  a  leafe  for  lives 

in  Saltern -v.        „,  jti_j'  •  1  •  rr 

Saltern.  *  to  a  man,  and  it  he  dies  without  lfiue,  remain- 

*  P-  3,!7«   der  over>  tne  ^rft  taker  has  a  power  over  it  dur- 

fcendible  freehold  it  vefts  in  the  heir,  not  as  heir,  but  as 
fpecial  occupant ;  and  that  J.  F.  could  never  take  as  oc- 
cupant under  the  defcription  of  heir  male,  becaufe  the 
occupancy  could  not  arife  till  after  his  own  death  j  and 
therefore,  that  the  heir  male,  who  was  to  take  the  Con- 
tingent Remainder'muft  be  F.  F.  viz,  the  heir  male  of 
Ci  F.  at  the  death  of  J.  F.  the  tenant  for  life,  and  that 
if  J.,  F.  was  but  tenant  for  life,  his  fettlement  and  fine 
fur  concejjit,  could  not  bar  the  Contingent  Remainder 
which  ought  to  take  place  in  F.  F. 

But  on  the  other  fide  it  was  infifted  that  the  limitatioa 
to  the  heirs  of  the  body  of  the  father,  was  not  a  Contin- 
gent Remainder,  but  operated  as  words  of  limitation,  and 
muft  mean  the  heirs  male  at  the  death  of  C.  F,3  that  jf.  F. 
was  the  heir  male,  and  that  his  wife  and  fon  being  dead, 
his  life  eftate,  and  the  limitation  to  him  as  heir  male,  were 
united,  and  in  the  cafe  of  an  inheritance  he  would  be  te- 
nant in  tail  in  pofTeffton,  and  in  cafe  of  a  defcendibie  free- 
hold, he  had  the  whole  intereft  in  him,  and  might  difpofe 
©f  it  as  he  pleafed. 

And  Lord  Hardwicke  was  of  this  opinion,  and  faid  that 
as.  tenant  for  life,  and  the  perfon  in  remainder  in  nature 
of  a  tenant  in-tail,  of  a  freehold  leafe,  could  certainly 
join  and  bar  the  fettlement;  fa  the  fame  perfon  who  had 
both  thefe  interefts  in  himfelf,  might  alfo  bar  the  intail  of 
the  freehold  leafe.  And  though  it  feemed  abfurd  that  the 
perfon  who  had  the  exprefs  eftate  for  life,  fhoul^  alfo  be 
the  occupant;  which  occupancy  in  ftri&nefs,  did  not  arife 
till  the  death  of  the  tenant  for  life,  yet  in  reality  the  limi- 
tation, which  in  the  cafe  of  an  eftate  of  inheritance,  would 
■create  an  eftate- tail,  did,  in  the  cafe  of  a  freehold,  give 
the  party  the  whole  intereft,  fo  as  to  empower  him  to  dif- 
poie  of  it ;  and  his  Lordthip  put  the  cafe,  fuppofe  a  fecond 
fbn  tenant  for  life  of  fuch  a  freehold  leafe,  remainder  to 
the  heirs  of  the  body  of  the  father,  the  tenant  for  life, 
and  the  eldeft  brother  the  heir  of  the  father,  might  cer- 
tainly bar  the  intail;  and  therefore  where  the  fame  right  is 
m  ©ne  and  me  fame  perfon,,  he  may  certainly  do  it. 

ing 
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fng  his  own  life ;  but  if  he  makes  no  ufe  of  that 
power,  upon  his  death  it  veils  in  the  remainder- 
man, who  takes  as  fpecial  occupant. 

So  that  now  it  appears  to  be  fettled  beyond 
difpute,  that  where  leafes  pur  autre  vie  are  limit- 
ed to  one  in  tail,  he  may,  by  leaf  and  releafe  or 
any  other  conveyance  proper  for  palling  eftates 
of  freehold,  bar  his  own  iffue  and  all  *  remain-  *  P.  3  X  i 
ders  over,  and  make  a  complete  difpofition  of 
the  whole  eflate  (a). 

Lord 

(a)  And  in  Blake  v.  Blake,  before  the  Court  of  Ex- 
chequer in  1786,  it  was  held  that  the  mere  renewal  of  the 
leafe  by  the  firft  taker  in  tail,  of  the  truft  eflate,  even 
without  the  concurrence  of  the  truftees  barred  the  limitations 
over  and  enabled  him  to  difpofe  of  the  eftste  by  his  will. 
Fid.  3  Coxe's  P.  Will.  fol.  10     n.  I. 

So  in  the  cafe  of  Grey  v.  Manock,  ftated  6  Durnf.  and 
EaJVs  Term  Rep.  20,2-   Lord  Northington  confidered  that 
the  perfon  who  would  be  tenant  in  tail  of  fuch  an  eftates 
if  it  were  an  inheritance,  is  intitled  to  the  actual  owner-     m 
(hip. 

In  this  cafe  a  bifhop's  leafe  for  three  lives  was  devifed 
to  truftees  in  truft  for  B.  for  life,  remainder  to  F.  his. wife 
for  life,  remainder  to  their  firft  and  other  fons  in  tail  male, 
with  limitations  over.  B.  died,  and  Sir  F-  M,  who  was 
the  firft  fon,  did,  in  the  life-time  of  F.  his  mother,  who 
was  then  inpoffeflion,  by  fine  fur  concefjit^  and  deed  of 
ufes,  limit  theeftateto  himfelf  and  his  heirs;  after  which, 
upon  his  mother's  death,  he  entered,  and  afterwards  fur- 
rendered  the  then  fubfifting  leafe,  and  took  a  new  one  for 
freffa,  lives.  Subfequent  to  this  he  made  his  will,  and  de- 
vifed  this  eftate  to  his  wife,  who  contracted  for  the  fale  of 
it:  but  the  purchafer  having  fome  doubt  whether  the 
limitations  over  were  well  barred,  a  bill  was  brought,  for 
performance  of  the  contract,  and  the  prefent  Sir  F.  M> 
an  infant,  and  the  remainder-man,  and  other  proper  par- 
ties, were  brought  before  the  court.  Et  per  Lord  Nor- 
thington Chancellor,  This  is  a  defcendible  freehold,  not 
intailable  within  the  ftatute  de  donhy  and  therefore  no 
t  common  recovery  could  be  fufFered  of  it,  but  the  perfon 

who 
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*  P.  319,       *  But  an  eftate  pur  autre  vie  may  be  limited 

to  one  for  life,  fo  as  to  confine  his  intereft  and 

*  power 

who  would  have  been  tenant  in  tail,  had  it  been  an  inhe- 
ritance, is  intitled  to  the  abfolute  ownerfhip,  as  at  com- 
mon law,  the  conditional  fee  became  abfolute  by  the'par- 
ties  having  iflue.  He  therefore  decreed  performance  of 
the  contract,  and  the  widow  who  was  the  devifee  of  Sir 
F.  M.  to  convey. 

Lord  Kenyan,  by  whom  the  above  cafe  was  fiated  from 
a  note,  obferved  in  reading  it,  that  the  fine  fur  cone ejjii  in 
this  cafe  had  no  other  effect,  than  any  other  a£t  inter  vivos, 
and  that  he  fuppofed  it  had  been  levied  in  this  cafe  in  con- 
formity to  what  was  done  in  the  cafe  of  the  Duke  of  Graf- 
ton verf  Hanmer,  ftated  in  the  context  fupra  387.  though 
the  fame  reafon  did  not  apply. 

In  that  cafe  the  fine  was  neceflary  on  account  of  the 
owner  being  a  feme  cevert. 

And  Lord  Kenyan  further  obferved,  that  Lord  Northing- 
ton  feemed  to  be  of  opinion  Sir  F.  M.  might  have  defeated 
the  remainders  by  his  will  alone.  7"o  tnis  latter  part  of 
the  note  his  Lordfhip  obferved,  he  (Lord  Kenyan)  had 
^  added  a  quare :  but  at  that  time  he  was  young  in  the  pro- 
feflion,  and  he  had  generally  underftood  that  the  remain- 
ders in  fuch  an  eftate  could  only  be  defeated  by  fome  act 
inter  vivos;  but  on  further  coniideration,  he  was  not  fure 
that  the  firft  taker  might  not  deflroy.  them  by  his  will. 
He  defired  however  to  have  it  understood  that  he  was  not 
deciding  anything  on  this  point,  by  which  he  was  bound 
in  future,  when  it  might  become  neceflary  to  confider  it; 
but  at  prefent  he  was  rather  inclined  to  think  that  the  firft 
taker  might  bar  the  remainders  over  by  his  will  alone. 

If  the  principle  laid  down  by  Lord  Northington  be  true, 
viz.  "  that  the  perfon  who  would  be  tenant  in  tail  of  fuch 
eftate,  were  it  an  inheritance,  is  intitled  to  the  abfolute 
ownerfhip,"  it  feems  to  follow  as  a  necelTary  confequence, 
that  it  would  pafs  by  his  will,  difchai  ged  from  any  fubfe- 
quent  limitations;  but  none  of  the  cafes  feem  to  warrant 
that  Conclufion,  for  they  all  turn  upon  theground  of  fome 
act  done  in  the  life  of  the  teftator,  while  he  was  in  pof- 
femon.  And  if  this  principle  cannot  be  fupported,  then 
it  feems  to  me  queftionable,  whether  the  determination 
as  to  the  effect  of  a  will  in  fevering  a  jointehancy,  does 
'  not 
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*  power  of  difpofition  to  his  own  life-eftate  only;  *  P.  320. 
as  where  an  eftate  pur  autre  wis  *  limited  to  A.  $  P.  321. 

for 

not  turn  upon  principles  which  by  analogy  bear  upon  this 
queftion,  and  furnifh  a  ftrong  argument  againft  the  con- 
clufion,  that  a  will  will  deftroy  the  remainders  in  fuch 
cafe:  for  the  reafon  given,  Littleton,  Sec.  287.  why  a 
devife  by  a  jointenant  is  void,  is  thus  exprefTed  by  him, 
*£  and  the  caufe  is,  for  that  no  devife  can  take  effect  till 
after  the  death  of  the  devifor,  and  by  his  death  all  the  land 
prefently  cometh  by  the  law  to  his  companion  which  fur- 
viveth,  by  the  furvivor,  the  which  he  doth  not  claim, 
nor  hath  any  thing  in  the  land  by  the  devifor,  but  in 
his  own  right,  by  the  furvivor  according  to  the  courfe 
of  law."  Now  if  the  title  of  the  furvivor  in  fuch  cafe  is 
good  againft  the  devifee,  becaufe  no  devife  can  take  effecl: 
till  after  the  death  of  the  devifor,  and  by  his  death  all  the 
land  prefently  cometh  by  the  law  to  his  companion,  or  as 
Lord  Coke  comments  on  this  paflage,  Co.  Litt.  185.  b» 
u  the  reafon  Qf  which  priority  is  that  the  furvivor  claimeth 
by  the  firft  feoffor  (/.  e.  the  perfon  creating  the  jointenan- 
cy)  and  therefore  his  title  at  law  is  paramount  the  title  of 
the  devifee."  Either  of  thofe  reafons  feem  to  me  as  ap- 
plicable to  the  cafe  of  perfons  claiming  in  remainder  after 
an  eftate  in  nature  of  an  eftate  tail  in  land  held  pur  autre 
vie,  as  to  the  cafe  of  a  perfon  claiming  by  furvivorfhip  j 
for  it  is  not  confidered  either  by  Littleton,  or  his  commen- 
tator, as  an  abftracl:  incident  of  this  fpecies  of  eftate,  but 
founded  upon  the  efFec-T.  and  operation  of  the  deed  creat- 
ing the  jointenancy,  and  of  the  will  as  referable  to  the 
intereft  of  the  different  claimants,  at  the  inftant  of  the 
death  of  the  jointenant  firft  dying. 

And  in  a  caff  in  my  poffeffion,  in  which  the  following 
circumftances  occurred,  viz  the  firft  tenant  in  tail  of  fuch 
an  eftate  which  he  took,  fubjeft  to  a  mortgage,  joined 
with  the  mortgagee  afterwards  in  an  afflgnment  by  leafe 
and  releafe  to  another  perfon,  who  paid  off  the  firft  mort- 
gage, and  the  alignment  was  exprefTed  to  be  made  fubjeel 
to  the  old  equity  of  redemption  then  fubfifting  under  the  firft 
mortgage,  and  a  doubt  arofe  whether  this  was  fuch  a  dif- 
pofition as  would  bar  the  intail.  And  Mr.  Fearne  admit- 
ted that  a  queftion  might  have  been  made,  whether  the 
(tenant  in  tail's  concurrence  in  fuch  an  alignment  barely 

tp 
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for  life,  remainder  to  B.  for  life,  there  the  firft 

*  P.  322.  taker  cannot   bar    the  remainder.     *  This  was 

clearly  held  by  the  court  in  the  above  cited  cafe 

*  P.  323.  0f  Low  y.  Burron,  for  fuch  *  a  limitation  in  re- 

mainder after  a  lrfe-eftate  only,  has  no  tendency 
to  a  perpetuity. 
Williams  v.'  And  in  a  cafe,  where  A.   having   a  freehold 

^vyl'  68         ^ea^e  ^or  tnree  ^ves  t0  ner»  ^er  executors,  admi- 

niftrators  and  afligns,  affigned  it  and  all  her  right, 

title  and  intereft  in  and  to  the  fame,  to  a  truftee 

to  the  ufe  of  her  fan  S,  for  and  during  the  term 

(  39  *  )    of  his  natural  life,  and  from  and  after  his  deceafe 

to  the  ufe  of  his  ijfue -lawfully  begotten,  and  for 

want  of  fuch  ijfue  to  the  ufe  of  A.  her  executors 

and  adminiftrators  during  the  refidue  of  the  term. 

Lord  Hardwuke  held,  that  S.  took- an  intereft  for 

his  life,  and  the  whole  refidue  of  the  leafe  veiled 

abfolutely  in  the  illue,  for  he  conftrued  the  words 

And  vide  War-  for  want  of  fuch  ijfue  male  to  mean   not  leaving 

man  v.  Seaman,  -^  .  ancj  t^t  the  effecl  of  the  limitation  was  to 

andPoikx.  12a.  the  fon  for  life,  and  if  he  had  any  children,  that 

and  Knight  w.    they- mould  have  it  abfolutely,  and  if  he  fhould 

Ellis,  fupra  176.         J  Jy 

to  pay  off  the  mortgage  money,  would  have  amounted  to 
fuch  a  difpofkion  as  would  bar  the  intail  j  but  he  was 
clearly  of  opinion,  that  if  the  confideration  for  fecuring 
of  which  the  alignment  was  made  did  not  confift  wholly 
of  principal  money  then  due  upon  the  old  mortgage  made 
by  the  teftator,  but  included  fome  arrears  of  inter ejl  due 
upon  the  principal  money  owing  upon  the  old  mortgage 
when  the  account  was  ffated,  that  the  turning  of  this 
interefl  into  principal,  and  thereby  increafing  the  fum 
charged  upon  the  lands,  by  making  fuch  lands  a  fecurity 
for  a  greater  fum  after  the  affignment,  than  they  ftood 
fubjecl:  to  before  under  the  old  mortgage',  was  in  facl  the 
creation  of  a  new  equity  of  redemption,  and  confequently 
amounted  to  a  difpofition  of,  or  a<5l  of  abfolute  ©wnerfhip, 
exercifed  over  the  whole  eftate,  which  was  the  fubje£t  of 
t.he  devife,  and  therefore  effected  a  bar.  Feamis  MSS. 
Opin.  vol.     E.  378. 

have 
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have  no  child,  then  to  A.  her  executors  and  ad- 
miniftrators. 

*  And  it  is  the  fame  thing  if  the  nrft  limitation   *  P.  324. 
be  for  jc  lives  all  fpending  at  the  fame  time,  fince  vide  3  p.  w. 
it  amounts  to  no  more  than  the  life  of  the  furvi-  *  5" 
vor  of  them. 

Here  indeed  it  may  not  be  improper  to  remark, 
once  for  all,  that  any  limitation  in  future,  or  by 
way  of  remainder  of  Sands  of  inheritance,  which 
in  its  nature  tends  to  a  perpetuity,  even  although 
there  be  a  preceding  veited  freehold,  fo  as  to  take 
it  out  of  the  defcription  of  an  executory  devife, 
is  by  our  courts  confidered  as  void  in  its  creation  -, 
as  in  the  cafe  of  a  limitation  of  lands  in  fuccef-  (  392  ) 
.  fion,  firft  to  a  perfon  in  ej/e,  and  after  his  deceafe 
to  his  unborn  children,  and  afterwards  the  chil- 
dren of  fuch  unborn  children,  this  laft  remainder 
is  abfolutely  void ;  and  there  is  no  carrying  the 
eftate  to  them  but  by  comprifing  them  in  the 
extent  of  the  eftate  limited  to  their  parents, 
namely,  to  the  unborn  children  of  the  perfon  in 
ejfs ;  that  is,  by  giving  fuch  unborn  children  of 
the  perfon  in  ejfe,  an  eftate  of  inheritance^  which 
is  an  eftate  tail. 

And  it  is  upon  this  principle,  that  the  conftant 
practice  of  limiting  an  eftate  tail  to  the  firft  and 
other  fons  in  marriage-fettlements  is  *  founded  ;    *  P.  325, 
for  though  a  child  unborn  might  take  an  eftate 
for  life  (a)  as  well  as  an  eftate-tail,  yet  fuch  eftate 

wrouid 

(<?)  See  Lovelace's  cafe,  Saville's  Rep.  7 5.  2  Leon.  35. 
pi.  45.  8  Vin.  Abr.  239.  pi.  3.  Which  arofe  upon  an 
action  of  wafte  againft  T.  L.  who  held  lands  under  a  de- 
vife by  y.  L.  to  H.  L.  his  fon,  to  have  and  to  hold  to  the 
faid  H.  L.  and  to  the  eldejl  iftue  male  of  his  body  iffuing, 
and  for  want  of  fuch  heir  male  of  his  body,  remainder  to 
T.  L.  fon  of  the  faid  y.  L.  et  bared'  majcul'  de  corporefuo 
legit'  exeunt'.     Then  J.  L.  died,  H.  L.  then  having  no 

ifllie 
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would  not  extend  to  the  ifTue  of  fuch  child,  and 

no 

iflue  male,  and  after  the  death  of  "J.  L.  the  faid  H.  L. 
entered  and  afterwards  had  iflue  f.  L.  the  defendant,  his 
eldeft  fon,  and  then  H.  L.  died,  and  f.  L.  entered  by  force 
of  the  will ;  and  the  queftion  was,  if  H  L.  alone  took 
by  the  devife,  or  his  eldeft  iflue  in  remainder,  and  what 
eftate.  And  it  was  agreed  by  all  the  juftices  that  no 
eftate  tail  was  created  by  the  words  "  eldeft  iflue  of  his, 
H.  Z.'s  body"  nor  any  way  implied  from  the  limitation, 
in  remainder  over,  for  default  of  iflue.  And  the  plaintiff 
had  judgment  to  recover,  which  judgment  could  only  be 
given  upon  the  ground  that  the  eldeft  fon  took  an  eftate 
for  life;  for  if  he  had  not  taken  fuch  eftate,  the  action  of 
wafte  could  not  have  been  maintained  againft  him,  as  he 
would  then  have  had  no  intereft  in  the  land  except  by 
abatement,, 

The  cafe  of  Denn  on  dem.  Briddon  v.  Page,  Mich.  24 , 
G.  3.    furnifhes  another  inftance  of   this  fort.     In  that 
cafe  (after  a  devife  to  S.  Najh  fon  of  T.  and  M.  Najh  for 
life,  remainder  to  truftees  to  preferve  Contingent  Re- 
mainders, remainder  to  the  firft  and  other  fons  of  S.  Najh% 
and  the  heirs  male  of  his  and  their  bodies  refpecfcively)  the 
teftator  proceeded,  "  and  for  default  of  fuch  iflue,  to  the 
ufe  of  all  and  every  the  daughter  and  daughters  of  the I 
faid  T.  Najh,  on  the  body  of  the  faid  M.  his  wife  begot-  ■ 
ten,  and  to  be  begotten,  and  for  default  of  fuch  ijjue,  to 
the  ufe  of  the  right  heirs  of  the  faid  T.  A7,  for  ever ;?'  and 
it  was  held  that  the  daughters  had  an  eftate  for  life  only. 
Fid.  3  Durnf.  and  Eaji  Term  Rep.  87.  note  [a). 

So  in  the  cafe  of  Hay  and  the  Larl  of  Coventry,  3  Durn- 
ford  and  Eaji  Term  Rep.  83.  Sir  R.  W.  being  feifed  in 
fee,  of  the  premifles  in  queftion,  devifed  them  to  f.  W, 
and  R.  IV.  and  their  heirs  upon  certain  trufts  therein 
mentioned,  and  fubje£l  thereto  upon  truft  to  ftand  feifed 
thereof  to  the  ufe  of  his  grandfon  R.  Lord  C.  for  life, 
remainder  to  truftees  to  preferve  Contingent  Remainders, 
remainder  to  the  firft  and  other  fons  of  the  faid  Lord  C.  in 
tail  male,  remainder  to  Lady  F.  C.  for  life,  remainder  to 
truftees  to  preferve  Contingent  Remainders,  yemainderto 
the  firft  and  other  fons  of  the  faid  Lady  F.  C.  in  tail  male, 
and  in  default  of  fuch  iflue  "  to  the  ufe  of  all  and  every 
"  the  daughter  and  daughters  of  the  body  of  the  faid 
u  Lady  F.  C,f   lawfully  ifiuing,   as  tenants  in  common 

61  and 
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no  eftate  limited  *  to  fuch  iffue,  as  purchafers,  *P.  327. 
would  be  good  (a) 

Therefore 

"  and  not  as  jointenants;  and  in  default  of  fuch  iffue,  to 
*'  the  ufe  and  behoot  of  his  own  right  heirs  for  ever." 
All  the  preceding  limitations  being  expired  and  Lady  F.  C. 
having  left  only  one  daughter  Lady  C.  H.  who  died  with- 
out iliue  male,  leaving  an  infant  her  only  daughter  and 
iffue ;  the  queition  was  what  eftate  Lady  C.  H.  took  in 
the  eftates  in  queftion.  And  it  was  held  that  Lady  C.  H. 
took  an  eftate  for  life  only  in  the  eftates  in  queftion. 

[a)  But  although  an  eftate  limited  to  the  ifTue  of  fuch 
ur.born   child,    as  purchafers,  would  be  bad   for  reafons 
that  will  be  herein  after  explained,  any  vefted  remainders 
after  an  eftate  for  life  limited  to  an  unborn  child  would  be 
good ;  Mr.  Butler  indeed  in  his  notes  upon  Coke  on  Little- 
ton, page  2JJ.  in  fpeaking  on  the  fubje£t  of  powers,  illuf- 
trates  the  doclrine  he  is  there  laying  down,  by  a  propor- 
tion which  feems  to  contradict  what  is  here  aflerted,  for 
that  Gentleman,  todiftinguifh  between  a  limitation,  tak- 
ing effeel:  by  the  exercife  of  a  power  contained  in  a  deed, 
and  the  fame  limitation  inferted  in  the  body  of  the  deed 
itfelf,  \  creating  the  power,  obferves,  as  one  known  and 
peculiar  circumftance  attending  powers  of  the  nature  of 
thofe  of  which  he  is  there  fpeaking,  "  that  by  the  execu- 
"  tion  of  fuch  a  power,  viz.  a  power  of  appointment,  a 
"  life  ejiate  may  be  limited  to  a  perfon  not  in  ejfe,  aC  the 
"■  time  when  the  deed  giving  the  power  was  executed, 
"  with  remainder?  over.     Now  if  we  confider  thele  limi- 
"  tations  as  inferted  in  the  original  deed,  the  remainders 
"  over  would  be  void;  for  though  a  perfon  may  limit  an 
"  eftate  for  life,  to  a  perfon  not  in  effe,  he  cannot  limit  a 
"  remainder  upon  it.     But  thefe  limitations  under  powers 
"  of  appointment,  are  in  every  day's  practice  j  and  eftates 
"  for  life  with  remainders  over,  are  limited  under  them 
"  to  perfons  not  in  effe  at  the  time  of  the  execution  of  the 
41  original  deed,    in  the  fame  manner,  and  to  the  fame 
"  extent,  as  if  inftead  of  being  devifed  out  of  the  feifm 
"  of  the  feoffees  of  the  original  deed,  and  in  that  point 
"  of  view  as  making  a  part  of  that  deed,  the  ufes  and 
"  eftate  fo  limited  were  created  by  an  original  fubftantive, 
"  independent  and  integral  conveyance."     This  Gentle- 
man in  his  additional  notes  to  Co.  Litt.  271.  b.  has  cor- 
rected the  proportion  above  ftated,  as  to  any  diftindion 

between 
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*  P.  328.  *  Therefore  where  a  teftator  devifed  lands  to  a 
Humbcrfton  v.  corporation  in  trufl  to  convey  the  faid  lands  *  to 
iivw!^*'.     M.  for  life,  and  after  his  deceafe  to  iW.'s  firfl  fon 

and  vide  3  Bur-  for 

rowi63z.etfeq. 

A  c  2>29'    between  the  exercife  of  the  powers  in  a  deed?  and  limi- 
tations in  the  fame  deed,  in  refpedt  of  the  perfons  capable 
of  taking  by  way  of  remainder,  under  the  execution  of 
fuch  powers,  or  under  fuch  limitations,  but  he  has  left  his 
propofition  as  to  the  capacity  of  limiting  a  remainder  by 
an  original  deed,  to  take  effecT:  after  an  eftate  for  life  to  a 
per/on  not  in  ejfe  unexplained,  and  he  feems  now  even  to 
doubt  whether  fuch  power  enables  the  donee  thereof,  to 
appoint  s  life  eftate  to  a  perfon  not  in  ejfe  (viz.  an  unborn 
child)  for  he  fays,  fpeaking   of  a  particular  or  unqualified 
power,  w  where  the  objects  are  qualified,  as  a  power  of 
appointing  to  the  children  of  the  party  himfelf,  though 
perhaps  it  may  enable  him  to  appoint  life  eftates,  to  chil- 
dren unborn  at  the  date  of  the  deed  creating  the  power, 
yet  if  it  enables  him  to  appoint  life  eftates  to  thofe  chil- 
dren, it  certainly  does  not  authorife  him  to  extend  the  ap- 
pointment to  the  children  of  thefe  children  fo  as  to  make 
them  take  by  purchafe,  nor  to  appoint  any  other  eftate 
which  might  not  have  been  created  by  the  very  deed,  cre- 
ating the  power."     This  hypothetical  mode  of  fpeaking, 
as  to  fuch  power  enabling  the  donee  of  it  to  appoint  a  life 
eftate  to  a  perfon  not  in  ejje,  by  a  Gentleman  of  high  pro- 
feffional  reputation,  and  his  leaving  the  other  propofition,  , 
as'to  the  incapacity  of  a  perfon  to  limit  a  remainder,  to  1 
take  effecl:  after  an  eftate  for  life  to  a  perfon  not  in  ejfe,  by 
the  limitation  of  a  ufe  in  the  original  deed,  without  the 
aid  of  a  power  therein,  unexplained,  leaves  thefe  as  mat* 
ters  of  doubtful  conftruction,  which  feem  to  me  clear  be- 
yond the  poffibility  of  difpute;  for  the  only  criterion  by 
which  the  validity  of  limitations  of  this  kind,  whether 
efFecied  by  a  direct  limitation  of  an  ufe,  or  through  the 
medium  of  a  power,  are  to  be  meafured,  in  refpeci  of 
their  being,  or  not  being  too  remote,  feems  to  be  their 
tendency  or  non-tendency  to  a  perpetuity;  every  limita- 
tion of  property  is  admiflible  by  the  law  of  England,  how- 
eyer  capricious,    if  it  be  free   from  the  imputation  of 
tending  to  a  perpetuity;  a  limitation  to  a  perfon  not  in  ejfe 
for  life,    with  vefted  remainders  over,   is  certainly  free 
from  this  imputation,  for  the  remainder-man  may  alien 

his 
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for  life,  and  fo  to  the  firft:  fon  of  that  *  firft;  fon   #  P.  3$®° 
for  life,  Ssfa  and  if  no  iflue-male  of  the  firft  fon, 

then 

his  intereft  immediately,  and  fhould  a  perfon  come  in  ejfe 
■anfwering  the  defcription  prefcribed  by  the  power,  that 
perfon,  as  foon  as  he  attains  the  age  of  twenty-one,  toge- 
ther with  the  remainder-man,  may  make  an  abfolute  dif- 
pofition  of  the  whole  eftate,  confequently  fuch  limitation 
does  not  tie  up  any  portion  of  the  property  fubjeited  to 
it,  for  more  than  twenty-one  years  after  a  life  in  being, 
which  is  clearly  within  the  bounds  the  law  prefcribes  in 
fuch  cafe;s. 
.  Thus   in  the  cafe   of  Rutledge   and  Dorrell,  Fez.  jun. 
Rep.  vol.  2.  357.  which  arofe  upon  a  fettlement  of  ftock 
and  money  upon  A.  for  life,  after  his  deceafe,  for  his  wife 
B.  for  life,  and  after  the  deceafe  of  the  furvivor,  if  there 
fhould  be  any  ifTue  of  the  marriage,  to  pay,  divide  and 
diftribute,  alfign  and  transfer  the  truft  premifes,  or  the    ' 
fecurities  in  which  the  fame  fhould  be  invefted,  unto  and 
among  all   and  every  the  children,  and  grandchildren  or 
iffue  of  the  (aid  intended   marriage,    if  there  fhould  be 
more  than  one,  in  fuch  (hares  and  proportions,  and  under 
fuch  reftri&ions,  limitations  and  conditions,  and  at  fuch 
time  and  times,  and  in  fuch  manner  and  form  as  A.  and 
his  wife,  by  any  deed  or  deeds,  writing  or  writings,  to  be 
by  them  duly  executed  as  the  fettlement  expreiled,  (hould 
from  time  to  time,  or  at  any  time  or  times  during  their 
joint  lives,  direct  or  appoint,  and  for  want  of  fuch-  ap- 
pointment unto  and  among  all  and  every  the  children  and 
grandchildren,  or  ifliie  of  the  intended  marriage,  if  more 
than  one,  in  fuch  fhares  and  proportions,  &c.  as  the  fur- 
vivor fhould  from  time  to.  time,  ££c.  by  any  deed  or  deeds, 
writing  or  writings  executed  as  aforefaid,  or  by  his  or  her 
laft  will  and  teftament,  give,  declare,  direct  or  appoint, 
and  for  want  of  fuch  appointment,  &c.  A.  died  and  B. 
by  her  will,  made  in  pursuance  of  the  power,  appointed 
that  part  of  the  truft  premifes  fhould,  upon  her  deceafe* 
be  transferred   to   her  executors   upon  truft   for  E.  her 
daughter,  for  her  feparate  ufe  for  life,  and  after  her  de- 
ceafe,   then   over.     Et  per  the  Mafter  of  the  Rolls-,    A 
queftion  might  afife,  how  far  an  unborn  child  is  to  be 
made  tenant  for  life  j  but  it  is  efhblifhed  on  good  princi- 
ples, ceftakly,  that  this  maybe.     The  doubt  was,  whe- 
.     .  ther 
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*  ?•  33l*  tnen  to  the  fecond  fon  of  M.  for*  life,  and  fo  to 

his  firft  fon,  &c.  with  remainders  over  to  about 

*  P.  332.%fifty  others  for  their  lives  *  fucceffively,  and  their 

refpe&ive  fons  when  born,  for  their  lives  refpec- 
tively,  r-nd  fo  on  without  giving  an  eitate-tail  to 
any  of  them,  or  making  any  difpofition  of  the 
fee.  Lord  C.  Cowper  held  this  to  be  a  perpetu- 
ity ;  but  that  the  conveyance  mould  be  as  near 
the  intent  as  the  rules  of  law  would  admit,  viz. 

*  P.  333..  by  making  all  the  perfons  in  being  but  *  tenants 

for  life,  and  limiting  eftates  tail  to  the  fons  un- 
born (#). 

With 

ther  it  was  not  tying  up  the  eftate  beyond  lives  in  being, 
and  tiventy -one year s  afterwards:  but  that  is  not  fo,  where 
theabfoluteintereft  is  difpofed  of,  and  vefted,  though  part 
is  given  for  life;  for  that  perfon  with  the  perfon  having 
the  abfolute  intereft  may  difpofe  of  the  eftate.  It  is  not 
unalienable  (*). 

The  above  is  a  cafe  in  point,  as  to  the  capacity  of  the 
owner  of  an  eftate  to  limit  a  remainder  after  a  life  eftate, 
to  a  perfon  not  in  ejfe,  through  the  medium  of  a  power; 
and  the  cafes  ftated  fupra  392  note  (a)  and  the  reafons  and 
principles  ftated  by  his  Honor  in  deciding  upon  the  cafe 
of  Routledge  and  Dorrell,  fo  obvioufly  apply,  with  equal 
force,  to  an  exprefs  limitation,  through  the  medium  of  a 
life,  inftead  of  through  that  of  a  power,  that  it  feems  to 
me  unneceflary  to  occupy  the  time  of  the  reader  in  fug- 
gefting  any  other  reafons  in  fupport  of  fo  fully  admitted  a 
propofuion  as  that  no  eftate  can  be  limited  through  the 
medium  of  a  power,  which  would  not  have  been  valid  or 
iriferted  in  the  original  deed,  which  neceflarily  involves 
the  converfe  propofition,  that  every  eftate  which  will  be 
valid,  if  limited  through  the  medium  of  a  power,  will  be 
equally  valid,  if  limited  through  the  medium  of  a  ufe  in 
the  deed  creating  the^  power. 

(a)  And  this  principle  of  cy  prcs  was  applied  to  a  ufe 
executed  in  the  cafe  of  Nichol  and  Nichol,  2  Black.  Rep. 
1 152.  which  arofe  upon  a  cafe  put  of  Chancery  for  the 

(*)  Et  vide  Adams  v.  A  Jams,  Cowptr  65.1° 

opinion 
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*  With  regard  to  executory  devifes  we  are  to  *  P.  334. 
remember,    that  wherever  one  limitation  of  a  vide  earth. 


devife  3I°  ^-ccvc  an<^ 

Long. 


opinion  of  the  Court  of  Common  Pleas,  where  A.  de- 
vifed  all  his  real  eftates  to  truftees  to  the  ufe  of  the  fecond 
fon  of  B.  begotten  or  to  be  begotten,  during  the  life  of 
fuch  fecond  fon ;  and  after  the  death  of  fuch  fecond  fon, 
or  in  cafe  he  fhould  inherit  his  paternal  eftate  by  the  death 
of  his  elder  brother,  then  to  bis  fecond  fon  lawfully  to  be 
begotten,  and  his  heirs  male;  and  for  default  of  fuch  iflue, 
to  the  third,  fourth,  and  other  fon  and  fons  of  the  faid  B. 
feverally  and  fucceflively,  according  to  the  priority  of 
birth,  and  the  heirs  male  of  the  body  of  fuch  third,  fourth 
and  other  fons,  refpedtively:  and  in  default  of  fuch  iflue, 
to  the  fame  truftees  and  their  heirs,  to  the  ufe  of  the  eldeft 
fon  of  C.  during  his  life,  and  the  heirs  male  of  his  body, 
remainder  to  the  fecond  fon  of  C.  and  the  heirs  male  of 
fuch  fecond  fon  lawfully  ifluing,  remainder  to  the  ufe  of 
the  third,  fourth  and  other  fon  and  fons  of  the  faid  C.  fe- 
verally and  fucceflively,  &c.  and  to  the  heirs  male  of  their 
refpe£Hve  bodies,  and  for  default  of  fuch  ifllie,  he  devifed 
all  his  freehold  eftates  before-mentioned  to  D.  and  his 
heirs  for  ever.  He  alfo  gave  and  bequeathed  all  his  cuf- 
tomary  land  to  the  faid  D.  and  for  default  of  fuch  iflue,  to 
the  heirs  male  of  the  faid  D.  and  for  default  of  fuch  iflue 
to  the  cuftomary  heirs  of  the  teftator  :  the  Court  certified 
unanimoufly  that  the  eftate  veiled  in  the  fecond  fon  of  B. 
(when  any  fuch  fhould  be)  by  way  of  executory  devife, 
and  would  in  the  mean  time  defcend  to  the  heir  at  law  of 
the  teftator,  and  alfo  that  in  order  to  effectuate  the  general 
intent  of  the  devifor,  fuch  fecond  fon  would  take  an  eftate 
to  him  and  the  heirs  male  of  his  body^  determinable  on  the 
acceflion  of  the  paternal  eftate. 

Lord  Kenyan  when  Mafter  of  the  Rolls,  applied  this 
principle  of  conftrucl:ion  cy  pres,  adopted  in  the  above 
cafes,  to  an  appointment  under  a  power,  in  the  cafe  of 
Pitt  v  Jackfon,  2  Bro.  Rep.  Chan.  51. 

In  that  cafe,  money  was,  previous  to  a  marriage,  co- 
venanted to  be  laid  out  in  the  purchafe  of  lands,  to  be 
fettled  to  the  ufe  of  A.  for  life,  without  impeachment  of 
wafte,  remainder  to  B.  for  life,  in  bar  of  dower,  re- 
mainder to  the  ufe  of  the  children  of  the  marriage,  fubjeft 
to  fuch  powers^  limitations  and  provi/t6tts,  as  A,  by  desd  or 

will 
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P.  335.  *  devife  is  taken  to  be  executory,  all  fubfequent 
limitations   mull  likewife  be   fo  taken.      This 

is 

will  fhould  appoint,  and  for  want  of  fuch  appointment, ' 
then  as  B.  fhould  appoint,  and  in  default  of  fuch  appoint- 
ment, to  the  ufe  of  their  children,  and  in  default  of  ifTue 
to  A.  in  fee.  A.  had  feveral  children  by  B.  but  two 
daughters  furvived  them.  A.  by  his  will,  in  execution  of 
the  power  in  the  fettlement,  directed  part  of  a  fum  of 
money  to  be  laid  out  in  the  purchafe  of  eftates,  to  be  con- 
veyed hi  truft  for  his  daughter  M.  during  her  life.,  for  her 
feparate  ufe,  remainder  to  truftees  to  preferve  contingent 
remainders,  remainder  to  all  and  every  the  child  and  chil~ 
dren  of  his  daughter  as  tenants  in  common,  with  remain- 
ders over.  And  one  queftion  on  this  part  of  the  cafe  was, 
whether  the  gift  to  M.  for  life,  with  remainder  to  her 
children,  was  a  good  execution  of  the  power.  And  it 
was  acknowledged  that  it  was  not  a  good  execution  as  to 
the,  children,  but  was  fo  far  void;  and  then  the  queftion 
was,  whether  if  the  appointment  was  bad  on  account  of  J 
the  excefsj  the  whole  fhould  be  confidered  as  unappointed.  I 
His  Honor  flopped  the  argument  of  this  point,  by  afking, 
whether  it  fhould  not  go  by  cy  pres,  and  cited  the  cafe  of  if 
Chapman  v.  Brown,  ftated  infra  in  this  note  as  an  autho- 
rity. 

And  a  fimilar  decifion  was  made  in  the  cafe  of  Robinfon  \ 
and  Hardcajtte,    2    Durnf.    &  EafTs    Term  Rep.     24 1.  | 
which  was  a  cafe  fent  by  the  Lord  Chancellor  for  the  opi-  \'k 
m'on  of  the  court  of  King's  Bench.     The  facts  were  a&-r , 
follow. 

By  fettlement  on  the  marriage  of  A.  with  B.  C.  the 
grandfather  of  A.  and  A.  conveyed  eftates  to  truftees  to 
hold,  after  the  marriage,  and  after  a  limitation  to  A.  for 
life,  and  other  limitations,  not  affecting  the  prefent  quef- 
tion, to  the, ufe  of  truftees  and  their  heirs  in  trufl,  for 
fuch  child  or  children  3f  the  bodyof  A.  on  the  body  of  the 
faid  B.  to  be  begotten,  for  fuch  eftates,  and  in  fuch  pro- 
portions as  the  faid  A.  mould,  during  his  life,  by  any  deed 
in  writing,  or  by  his  laft  will  under  his  hand  and  feal,  to  be 
executed,  &c.  direct,  limit  or  appoint,  and  in  default  of 
fuch  appointment,  then  to  the  p,rft  and  other  fons  of  A. 
and  B.  in  taii,  &c.  There  were  iffue  of  the  marriage 
one  fon,  j.  D.  and  four  daughters.  B.  died  in  the  life- 
time 
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*  is  laid  down  as  a  rule  by  Serjeant  Pemherton  in  *P,  336, 
the  cafe  I  have  cited  in  the  margin ;    for  (fays 

he) 

time  of  her  hufband.  ^Then  A.  devifed  the  fettled  eftate 
to  the  ufe  of  his  fon  f.  D.  for  life,  without  impeachment 
of  wafte,  remainder  to  truftees  to  fupport  contingent  re- 
mainders, remainder  tothefir/i  and  other  fonsof  the  faid 
y.  D.  in  tail  general,  with  divers  remainders  over.  And 
the  queftion  was,  whether  this  appointment  to  y.  D.  was 
void  ?  ,  And  Mr.  Juftice  Buller  on  the  fecond  argument, 
after  ftating  the  power  and  the  execution,  faid,  he  took  it 
to  be  a  clear  rule  of  law  on  the  execution  of  a  power, 
*'  that  the  execution  muft  have  a  reference  to  the  power  itfelfi 
and  that  a  peribn  claiming  under  the  execution,  takes  under 
the  deed  by  which  the  power  is  created;  and  therefore  that 
the  ufes  limited  by  the  power  mujl  befuch,  as  would  have  been 
good,  if  limited  by  the  original  deed."  "  If  that  rule  were 
law"  it  put  an  end  to  the  cafe:  (meaning  it  put  an  end 
to  the  cafe  as  to  the  claim  of  the  iffiie  of  unborn  children 
as  purchafers.)  But  that  eminent  fudge,  proceeding  to 
fhew  that  the  claim  of  the  plaintiff  in  that  cafe  could  not 
be  fupported,  obferved  as  one  ground,  "  that  y.  D.  took 
an  ejlate  tail  under  the  will,  in  order  to  give  effeff  to  the  ge- 
neral intent  of  the  tefiator."  He  faid  "  that  ..the  queftion 
whether  or  not  the  fon  took  an  eftate  tail  under  the  will, 
depended  very  much  on  the  cafes  of  Chapman  and  Brown" 
(herein  after  ftated)  and  Pitt  v.  Jackfon.     (Supra.) 

He  obferved  that  the  grounds  on  which  the  Mafter  of 
the  Rolls  feemed  evidently  to  have  gone  in  the  latter  cafe, 
were  decifive,  although  the  exprefiion  attributed  to  him  in 
the  report  was  not  accurately  taken  "  that  the  whole  ap- 
pointment by  M.  S.  in  the  will  was  void"  and  yet  that  fhe 
took  an  eftate  tail  under,  it.  That  determination  muft 
have  been  on  this  principle,  "that  where  there  is  a  general 
and  a  particular  intent,  and  the  particular  one  could  not  take 
iffeel,  the  words  Jhould  be  fo  conjlrued  as  to  give  effefl  to  the 
general  intent."  "  The  doctrine  of  cy  pres  went  on  that 
principle."  The  Mafter  of  the  Rolls  grounded  his  opi- 
nion on  the  cafe  of  Chapman  and  Brown,  where  the  court 
faid,  "  that  as  the  tuill  could  not  operate  fo  as  to  give  an  ef- 
tate for  life,  to  the  unborn  fan  ofR.,  who  was  an  unborn  fon, 
with  an  eftate  in  tail  to  his  i/fue,  then  that  unborn  fon  Jhould 
take  an  ejlate  tail" 

Vol.  II.  Q.  And 
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P.  337.   *  he)  the  feveral  limitations  of  a  devife  of  one 
and   the   fame  thing,    fhall   never  be  made  to 

operate 

And  Lord  Kenyan,  Ch.  J.  and  Mr.  Juftice  Grofe,  in  the 
^rafe  of  Griffith  and  Harrifon,  ftated  in  a  fubfequent  part 
of  this  note,  were  of  opinion,  that  this  doctrine  of  cy  pres 
was  applicable  to  cafes  of  this  nature,  and  had  been  fo  con- 
fidered  by  high  authority. 

But  in  the  cafe  of  Brijiow  and  Ward,  1  Vez.  jun.  Rep, 
136.  Lord  Thurlow  feems  to  have  received  it,  with  a 
qualification  of  its  applicability  to  fuch  cafes  only,  in  which 
the  objects  of  the  power  were  tenants  in  tail,  under  the 
limitations  over,  in  default  of  execution  of  the  power. 

In  that  cafe,  money  on  marriage  was  agreed  to  be  io- 
vefted  in  South  fea  annuities,  upon  truft,  after  the  death 
of  the  hufband  and  wife,  to  apply  the  capital  in  fuch  man- 
ner as  the  hufband  mould  appoint,  by  any  deed  or  writing 
attefted  as  therein  mentioned,  and  for  want  of  fuch  ap- 
pointment  to  be  divided  as  therein  expreffed.  Afterwards 
part  of  the  fums  was  laid  out  in  lands,  which  was  fettled 
to  feveral  ufes. 

There  were  eleven  children  of  the  marriage.      The 
hufband  died,  having  previoufly  by  his  will,  and  in  purfu- 
*  ance  of  the  power  given  by  the  marriage  articles,  appoint- 

ed, after  the  deceafe  of  his  wife,  to  his  eldeft  fon  Henry- 
for  life,  and  after  his  deceafe  to  and  among  any  child  or 
children,  iffue  of  the  marriage  of  his  faid  fon  with  his 
then  wife,  in  fuch  fhares  and  manner  as  his  fon  mould,  by 
any  deed,  &c.  or  by  his  iaft  will  and  teftament,  £fff.  direct 
or  appoint.  And  one  queftion  was,  whether  the  appoint- 
ment to  the  children  of  Henry  could  be  fupported  ?  And 
the  Lord  Chancellor  (fo  far  as  is  material  to  the  point  now 
1  in  difcufiion,)  obferved  that  this  cafe  difFeied  materially 

from  Pitt  and  Jackfon.  Suppofing  that  cafe  to  ftarjd  as  a, 
clear  authority,  it  would  not  enable  him  to  do  the  fame 
thing  here,  for  there  the  limitation  of  the  will  was  to 
Id.  S.  for  life,  remainder  in  tail  to  her  children  as  pur~ 
chafers;  fhe  being  entitled,  under  the  fettlement,  to  a 
,  veiled  eftate,  fubjecl:  to  be  devefted  by  the  appointment, 
Therefore  there  was  not  that  difficulty,  which  was  in  the" 
prefent  cafe,  in  conftruing,  that  fhe  reduced  her  intereft,. 
that  her  children  might  take  eftates  tail  by  purchafe  >  and 

that 
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*  operate  feveral  ways  (viz.)  fome  by  way  of  *  P.  338, 
executory  devife,    and  others   by  way   of   re- 
,  mainder. 

that  might  be  executed  cy  pres,  by  letting  the  eftate  tail 
(he  had,  exift,  fo  as  to  carry  over  the  benefit  to  her  chil- 
dren. Here  it  was  a  power  to  Henry  to  appoint  to  chil- 
dren, in  fuch  (hares  as  he  thought  fit.  No  eftate  tail  was 
given ;  nor  was  any  intention  of  that  fort  expreffed  ;  but 
the  children  would  take  either  by  the  appointment,  or  for 
want  of  it  diftributively  per  capita.  Therefore  that  did 
not  apply ;  and  he  was  under  the  neceffity  of  faying,  the 
interefts  to  the  children  of  Henry  could  not,  in  any  re- 
fpecl:,  take  effe£f.  either  as  to  the  land  or  the  money. 

In  this  cafe  Lord  Thurlow  feems  to  have  narrowed  the 
ground  on  which  Lord  Kenyon  decided  the  cafe  of  Pitt  v. 
'Jackfon,  in  a  degree  not  warranted  by  the  decifion  itfelf, 
by  confidering  the  circumftance  of  the  daughter  being  in- 
titled  under  the  fettlement  in  that  cafe  to  a  vefted  eftate 
tail,  fubject  to  be  devefted  by  the  appointment,  as  the 
foundation  of  the  decifion  ;  and,  therefore,  that  it  was 
only  applicable  to  cafes  in  which  the  fame  circumftance 
occurred,  and  in  which,  by  rejecting  the  exercife  of  the 
power,  fo  far  only  as  the  donee  of  the  power  reduced  the 
daughter's  intereft  to  an  eftate  for  life,  in  order  to  give 
her  children  an  eflate  by  purchafe,  it  produced  the  effect 
of  fetting  up  her  eftate  tail  again,  which  let  the  children 
in  by  defcent,  which  was  cy  pres,  and  as  nearly  as  could  be 
to  the  eftate  limited  in  the  exercife  of  the  power. 

But  Lord  Kenyon  in  deciding  in  Pitt  and  Jackfon^  did 
not  confine  himfelf  to  any  fuch  grounds  \  but  merely  al- 
luded to  the  doctrine  of  cy  pres  as  applicable,  reforting  to 
the  cafe  of  Chapman  and  Brown^  3  Bur.  1626.  as  his  au- 
thority. 

Now  the  cafe  of  Chapman  and  Brown  was  refted  by 
Lord  Mansfield  and  Mr.  Juftice  Wilxnot^  on  the  grounds 
ftated  by  Mr.  Juftice  Buller\  in  the  cafe  of  Robinfon  y. 
j  Hardcajlle ;  for  in  the  cafe  of  Chapman  v.  Brown.,  the 
teftator,  after  other  devifes,  gave  his  eftates  to  his  nephew 
William  Brownt  eldeft  fon  of  his  brother  R.  and  his 
affigns  for  life,  remainder  to  his  firft  and  other  fons  in 
ftri£t  fettlement,  and  for  want  of  fuch  iffue,  then  to  the 
fecond  fon  of  his  faid  brother  for  life,  and  after  the  death 

Q_2  of 
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*  mainder.  The  court  feemed  to  admit  the  truth 
■  of  the  pofition  ;  but  it  may  be  worth  while  to 
confider  upon  what  reafons  it  is  grounded,  for 
in  the  courfe  of  practice,  queflions  frequently 
arife,  which  turn  upon  this  very  point.    i 

With 

of  the  faid  fecond  fon  of  his  faid  brother  R.  then  to  the 
firft  fon  of  the  body  of  fuch  fecond  fon  of  his  brother, 
then  lawfully  begotten,  or  to  be  begotten,  and  to  the 
heirs  male  of  the  body  of  fuch  fecond  fon  lawfully  to  be 
begotten,  and,  for  default  of  fuch  iiTue,  to  the  third,  fourth 
and  fifth,  and  every  other  fon  and  fons  of  the  faid  fecond 
fon  of  the  faid  R.  (according  to  their  feniority)  and  to  the 
heirs  male  of  the  bodies  of  the  faid  third,  fourth,  fifth  and 
other  fons  of  the  faid  fecond  fon  of  the  faid  R.  lawfully 
to  be  begotten,  the  eldeft,  £f>Y.  to  be  preferred  before  the 
younger,  &c.  and  for  want  of  fuch  iflue,  then  &c.  And 
the  teftator  did  declare,  that  the  reafon  of  his  fettling  and 
limiting  his  eftates  as  aforefaid,  was,  becaufe  he  deftred  to 
have  the  fame  continue  in  his  name  and  blood-,  fo  long  as  it 
ihould  pleafe  God  to  preferve  the  fame.  The  teftator's  >. 
brother  had  only  one  fon  /F".  born  in  the  teftatsr's  life  time, 
but  he  had  a  fecond  fon  T.  born  after  the  teftator's  death, 
and  in  the  life-time  of  W.  IV.  died  without  iflue,  and 
then  the  fecond  fon  entered  and  fuffered  a  recovery.  And 
the  queftion  was,  whether  T.  the  fecond  fon,  and  who 
was  not  born  till  after  the  death  of  the  teftator,  took  an 
eftate  tail,  or  only  an  eftate  for  life.  And  it  was  contend- 
ed by  thole  who  argued  againft  the  recovery,  that  T.  the 
fecond  fon  was  only  intitled  to  an  eftate  for  life,  for  that 
though  there  was  an  ambiguity  in  wording  the  devife,  to 
take  place  immediately  after  the  death  of  ic's  fecond  fon, 
it  evidently  arofe  from  a  line  being  inadvertently  left  out  by 
the  perfon  tranfcribing  the  will.  The  devife  immediately 
after  the  death  of  R.'s  fecond  fon,  was  "  to  the  firft  fan  of 
the  body  of  fuch  fecond  fon,  and  to  the  heirs  male  of  the 
body  of  fuch;"  thus  far  the  tranfcriber  copied  right,  but 
here  he  plainly  omitted  the  following  words  "  firft  fon 
lav/fully  to  be  begotten,  and  for  want  of  fuch  iflue,  then 
to  the  fecond  fon  of  the  body  of  fuch  fecond  fon  of  my  faid 
brother  R.  lawfully  to  be  begotten,  and  to  the  heirs  male 
#f  t.be  body  of  fuch"  iTthefe  words  had  been  iijferted, 

the 
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*■  With  refpecl:  to  the  ctevife  of  a  term,  it  is  *  P.  342, 
clear,  that  if  there  be.  20  limitations  of  it   af- 
*  ter  a  devife  to  one  for  life,  &c.  every  one  of  *  p   o^g. 

the 

thcclaufe  they  faid  had  been  quite  clear,  fenfible,  and  me- 
thodical. Thefe  words  they  contended  ought  to  be  fup- 
plied  on  the  evident  intention.  On  the  other  fide  it  was 
contended  that,  as  the  devife  flood  "to  thefecondfon  of  R. 
for  life;  and  after  his  deceafe,  to  the  flrfl  fon  of  his  body, 
and  the  heirs  male  of  the  body  of fuch  fecond  fon"  it  was 
unqueftionably  an  eflate  tail.  But  the  Court,  confifling 
of  Lord  Mansfield  and  Mr.  Juflice  Wilmot,  the  other 
Judges  being  abfent,  held,  that  T.  the  fecond  fon  took  an 
eftate  tail  ;  that  they  could  not  infert  thejimitations  fup- 
pofed  to  be  left  out,  and  as  the  will  flood,  there  was  na 
queflion  in  the  cafe.  But  they  faid,  if  the  omitted  limi- 
tations could  have  been  fupplied  by  conflru£r.ion,  they 
thought  the  unborn  fon  of  an  unborn  fon  could  not  have  ta- 
ken ;  and  that,  to  effecluate  the  general  intention  of  the  tef 
tator,  the  word,  "fon"  fhould  be  conflrued  a  word  of  limi- 
tation^ and  an  ejlats  tail  given  to  the  fecond  fon  of  R. 

The  Reporter  flates  the  argument  of  the  Judges  at 
length,  but  the  above  is  the  principle  deduced  by  him 
thereupon,  and  on  that  principle  it  is,  that  I  conceive 
Lord  Kenyan  intended  to  ground  his  decifion  in  Pitt  and 
"Jackfon^  and  not  to  confine  it  to  the  narrow  gound  taken 
by  Lord  Thurlowy  in  the  cafe  of  Rrijlow  and  Ward. 

But  in  the  before-mentioned  cafe  of  Routledge  and 
Dorrell,  fupra  page  329.  in  note  it  was  held,  that  the 
doctrine  of  cy  pres  was  not  applicable  to  cafes,  where  the 
fubjecl:  of  the  power  was  perfonal  ejiate. 

The  facts  material  in  that  cafe  to  this  point  were, 
that  B.  appointed  part  of  the  trujl  fund  (being  money  in 
the  flocks)  to  her  fon  R.  D.  for  life,  but  with  full  power, 
in  cafe  of  his  marriage,  to  make  a  fettlement  of  the  faid 
flock,  or  any  part  ,of  it,  upon  his  wife  and  the  ifTue  of 
fuch  marriage,  and  after  his  deceafe,  in  cafe  of  no  fettle- 
ment, to  and  among  all  and  every  the  child  and  children 
of  R.  D.  in  equal  {hares  and  proportions,  if  more  than 
one,  if  but  one,  to  fuch  only  child,  at  fuch  ages  and 
times  as  therein  mentioned,  if  no  children,  at  his  death, 
©r  if  all  fhould  die  before  they  fhould  be  intitled,  to  R. 
"_■       '  D.  his 
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the  20  will  be  equally  executory  as  the  firft  of 

P.  344..   #  them ;    becaufe    all    are     equally    limitations 

of  a  term  after    a  difpofition  thereof  for    life, 

which 

D.  his  executors  and  adminiftrators.  And  His  Honor 
faid,  as  to  the  appointment  to  R.  D.  the  fon,  for  his 
life,  there  was  no  doubt  as  to  that ;  but  as  to  the  fubfe- 
quent  appointment  of  the  fund,  when  it  was  clear  that 
it  was  intended  to  go  to  his  children,  but  if  there  mould 
be  no  children,  then  to  himfelf,  and  he  being  capable  of 
taking  the  whole  immediately,  though  his  children  could 
not  take,  he  muft  feel  great  reluctance  in  declaring,  that 
all  his,  B.'s  difpofition  in  favour  of  R.  D.  after  his  life 
intereft,  was  void :  but  he  was  under  the  necefiity  of  fo 
doing.  It  was  contended,  and  that  was  the  great  diffi- 
culty, that,  if  the  children  could  not  take,  upon  the  doc- 
trine of  Pitt  v.  Jackfon,  the  intention  was  to  be  executed 
cy  pres,  and  if  it  could  not  be  executed  in  the  manner  in 
which  the  party  had  endeavoured  to  do  it,  the  court 
would  fubftitute  fome  other  mode  by  which  it  might  take 
effecT: :  He  knew  the  doctrine  in  that  cafe  had  by  very 
g,reat  authorities  been  queftioned.  Lord  Kenyan  allowed 
it  there,  and  in  a-  fimilar  cafe,  Griffith  v.  Harrifony 
[infra)  he  had  adhered  to  it,  and  was  followed  by  Mr. 
Juftice  Grofe.  The  other  Judges  did  not  negative  that, 
but  thought  an  eftate  for  life  only  paffed  for  other  reafons. 
in  Briftotv  v.  Ward,  the  Chancellor  avoided  giving  any 
opinion  upon  that :  his  Honor  fubfcribed  to  the  opinion 
of  Pitt  v.  Jack/on,  as  far  as  it  was  decided  with  regard 
to  a  real  eilate,  fettled  to  a  perfon,  who  was  an  object  of 
the  power,  for  life,  with  limitations  in  ftrict  fettlement 
to  perfons  not  objects  of  the  power,  for  that  was  decided 
in  the  cafes  of  Humherjion  and  Humberjlon,  and  Spencer 
v.  Duke  of  Marlborough,  but  he  (the  Mafter  of  the 
Rolls)  could  not  apply  that  to  perfonal  property.  Pitt  v. 
fackfon  was  a  cafe  of  real  eftate.  The  firft  and  other 
Ions  were  incapable  of  taking  as  purchafers:  Lord 
Kenyon  thought  that  as  it  was  perfectly  clear,  it  was  in- 
tended to  go  to  the  daughter  and  her  ifFue,  and  they  could 
not  take  as  purchafers,  to  effectuate  the  general  intent  of 
the  teftator,  it  fhould  be  Jo  moulded,  and  he  relied  upon 
Chapman  v.  Brown.     He  admitted,  and  he  remembered 

attend- 
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which    cannot    hold  otherwife  than    by  way   *  P.  345. 
of  executory  devife.       Therefore    the  queftion 
can  only  arife  in  regard  to  the  devife  of  a  free-    (  394  ) 

hold  j 

attending  the  argument  of  that    cafe   in  the   Court  of 
King's  Bench  and  in  the  Houfe  of  Lords,  that  it  was 
not  decided    in   the   latter   cafe,    on   that  point.      Lord 
Parker  took  advantage  of  the  omifTion  of  a  line.     Ttisy 
did  feem  to  avoid  giving  an  opinion  upon  that  point:  but 
it  was  equally  clear,  according  to  the  report,  that  Lord 
Mansfield  laid   down  that  doctrine,  and  he  did  not  find 
much  objection  to  it,  viz.  that  where  there  is  a  limita- 
tion for  Jife  to  a   perfon  unborn,  with  remainders  in   tail 
to  the  firft  and  other  fons,  as.  they  could  not  take  as  pur- 
chafers,  but  might  as  heirs  of  the  body,  and  as  the  eftate 
was  clearly  intended   to    go   in  a  courfe   of  defcent,    it 
(hould  be  confirmed  an  eftate  tail  in  the  perfon  to  whom 
it   was  given   for  life.     This   was  perfonal    eftate,    firft 
given  for  life  to  the  parent,  an  object  of  the  power,  then 
equally,-  or  as   he  fhould   appoint,  to  the  children,  who 
were  not  the    objects  of  the  power.      He  was  defired  to 
execute  that  cy  pres.     How  could   he  do  that  ?     To   ef- 
fectuate fuch  intention  he  could  only  give  it  to  him  ab- 
solutely, and  then  it  would  not  go  in  a  courfe  of  defcent; 
but  would  go  to  his  executors  and  be  liable  to  his  debts. 
In  thecafeof  a  real  eftate,  it  was  true  the  law  enabled  the 
party  to  defeat  the  eftate  tail ;  but  an  act  muft  be  done 
by  him  for  that.     If  he  died  without  doing  that  act,  the 
eftate  went  to  his  iftue,  <but  that  was  not  the  cafe  as  to 
perfonal  eftate.     If  he  declared  him  intitled   abfolutely, 
his  children  would  not  fucceed  in  any  manner  intended 
by  his  mother;  but  it  woyld   go  to    her    (the  father's) 
executor.     Therefore   this  doctrine  could  not  apply   to 
fuch  a  fubject. 

The  learning  relating  to  powers  of  appointment, 
through  the  medium  of  which  fnifting  and  fpringing  ufes, 
and  executory  difpofitions  are  frequently  carried  into 
effect,  is  fo  intimately  connected  .with  that  branch  of  law 
upon  which  our  author  treats,  that  I  truft  it  will'  not  be 
deemed  a  departure  from  the  main  object  of  the  original 
work,  if  I  take  this  opportunity  of  oiTering  fomeobferva- 
tions  upon  this  abftruie,  but  important  learning.      .  . 

Powers 
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*  P.  346.   *  hold  ;  and  there  we  are  to  confider,  that  every 
vide  fupra,      executory  devife  is   either   the  limitation  of  an 

p*  r>3'„ .  -    *  eftate  after  the  fee  has  already  been   difpofed 
P.  347-  of> 

Powers  of    appointment    are    modifications   of  ufes, 
whereby  the  owner  of  an  eftate  is  enabled',  either  to  re- 
ierve  to  himfelf  a  qualified  fpecies   of  dominion  diftincl: 
from  the  legal  eftate,  or  to  delegate  fuch  qualified  domi- 
nion to   be  exercifed  by  ftrangers,    whereby   they   may 
withdraw    the  legal  eftate  out  of  the  owner,  or  his  af- 
fignees   or  truftees,    and  dire£t  it  to    go   in    a  different 
channel.     Whether  fuch  power  be  referved  to  the  owner 
of  the  eftate,  or  to  a  ftranger,  it  always  operates  firft  as 
a  revocation  of  the  ufes,  either  declared  or  refulting  on 
the  original  conveyance,  then   exifting,  and  then  by  way 
of  limitation  of  new  ufes.     And  whether  fuch  power  be 
referved  to  the  owner,  or  a  ftranger,  he  a£f.s  in  the  ex- 
^rcife  of  it  injlrumentally  only  according  to  the  power  or 
authority  referved ;  and  his  appointee,  fo  far  as  he  comes 
in  under  the  power,  derives  his  title  in  confederation  of 
law,    not   from  the    perfon   exercifing  the  power,    but 
paramount,  namely  under  the  conveyance  by  which  the 
.  power  of  appointment  is  created,  juft  in  the  fame  manner 
as  if  the  new  ufe  had  been  originally  limited   to   fuch 
appointee  in  fuch  conveyance   if  elf  inftead  of  awaiting 
the    interpofition   of  the  appointment  by  the  perfon  to 
whom  fuch  power  is  referved,  whofe  appointment  is  only 
directory  of  the  ufe,    to   which   that   conveyance   is  to 
enure;  and  fuch  ufe  when  declared  by  the  perfon  exer- 
cifing the  power,  is  fed  by  the  feifin  of  the  truftees  to  ufes 
in   the  original  conveyance.      It  follows  as    a  neceflary 
eonfequence    of    thefe    incidental  qualities    inherent    in 
a  power,  that  the  ufes  declared  xn  the  execution  of  a  poiuer3 
rnuli  be  fuch  as   would  have  been  good  if  limited  by  the 
original  deed^    and   that  if  fuch   ufes,    if  limited  in  the 
original  deed,  would  have  been  void  as  too  remote,  and 
tending  to  a  perpetuity,  they  will,  for  the  fame  reafons, 
be  void,  though  declared  by  the  inftrument,  whereby  the 
'power  is  exercifed. 

Accordingly  we  have  feen  in   the  cafe  of  Robinfon  and 
Hardcajlle^  ftated  in   this  note,  that  the  declaration  of 

the 
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of,  or  elfe  is  a  freehold  to  commence  infuturo, 
*  without  any  preceding  freehold  to  fupport  it.   *  P.  34-8« 
In  the  firft  cafe  it  is   evident,  that  every  limi-     . 

tation 

the  ufe  in  favour  of  the  unborivchild  of  an  unborn  child, 
as  purchafer,  was  void;  becaufe  had  fuch  ufe  been  in- 
ferted  in  the  original  conveyance,  it  could  not  have  been 
fupported,  but  would  have  been  void,  as  tying  up  the 
property  beyond  a  life  in  being,  and  twenty-one  years 
after. 

In  the  cafe  of  the  Duke  of  Devon/hire  and  Lord  George 
Cavendijh,  ftated  4  Term  Rep.74.1.  which  arofe  upon  a 
cafe  referved  at  nife  prius  on  an  ejectment  to  recover  lands, 
belonging  to  the  late  Countefs  of  Burlington,  for  the 
opinion  of  the  court  of  King's  Bench  on  the  following 
facts  ;  Lady  Bur lingten  being  feifed  in  fee  of  the  mefTuage 
in  queftion,  gave  and  devifed  all  her  manors,  tffV.  what- 
soever, unto  truftees  and  their  heirs,  to  the  ufe  of  her  fori 
in  law  William  Lord  Cavendijh  for  life,  remainder  to  truf- 
itees  to  preferve  Contingent  Remainders,  remainder  to 
the  ufe  of  fuch  of  his  child  or  children,  by  Charlotte  Lady 
Cavendijh,  his  late  wife,  for  fuch,  eftates  and  in  fuch. 
fhares  and  proportions,  and  under  and  fubjecT:  to  iuch 
powers,  provifions,  conditions,  reftriclions  or  limitations 
as  he  mould  by  deed  in  writing  figned  and  attefted  by 
and  in  the  prefence  of  two  or  more  credible  witneiles,  or 
by  his  will  fo  figned,  &c.  nominate,  direcT:,  limit,  or  ap- 
point, and  in  default  of  fuch  nomination  to  the  ufe  of  all 
and  every  the  child  and  children  of  the  faid  William  Lord 
Cavendijh,  by  the  faid  Charlotte  Lady  Cavendijh,  equally 
to  be  divided  between  them,  if  more  than  one,  (hare 
an~d  fhare  alike,  to  take  feverally  as  tenants  in  common 
and  not  a9  jointenants,  and  of  the  feveral  and  refpeclive 
heirs  of  the  body  and  bodies  of  all  and  every  fuch  child  or 
children,  lawfully  to  be  begotten  "  with  crofs  remainders, 
between  fuch  children,"  and  for  default  of  fuch  to  the 
ufe  of  William  hord  Cavendijli,  his  heirs  and  affigns  for 
ever."  With  a  power  to  Lord  William  to  leafe.  Jt 
Lady  Burlington  s  deceafe,  William  Lord  Cavendijh  (after- 
wards Duke  of  Devonjhire)  had  iffue  THEN  living 
( William  Lord  Cavendijh,  and  now  Duke  of  DevonjJnre) 
■Richard  Lord  Cavendijh,  and  George  Lord  Cavendijh,  and 

Dorothy 
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*  P.  349.   *  tation  fubfequent    to  the    firfh  executory  de- 

vife,    mull    be    alfo  "executory  ;     becaufe    it  is 

#  P.  350.   *  alfo   a  limitation  of   an  eftate  after  the  fee  has 

already  been  difpofed  of.     In   the   latter  cafe, 

the 

Dorothy  the  late  Duchefs  of  Portland.  William  Lord 
Cavendijh  entered  by  virtue  of  Lady  Burlington's  will, 
and  remained  in  pofTeflion  till  his  death.  Previous  to  his 
deceafe  he  made  his  will,  whereby  he  gave  and  devifed 
unto  his  brother  George  Cavendijh  and  Frederick  Cavendijh, 
(among  other  things)  all  fuch  real  eftate  either  in  pof- 
feiiion,  remainder,  reverfion,  or  expectancy,  as  ,he  had 
power  to  difpofe  of  either  by  the  will  of  Dorothy  Richmond 
deceafed,  (Lady  Burlington)  or  of  his  own  or  late  father's 
purcnafe,  or  otherwife  howfoever,  and  alfo  all  money, 
&c.  (except  fuch  part  as  he  fhould  thereafter  bequeath 
to  his  eldeft  fon)  in  truft  that  they  did  pay  and  appropriate 
unto  the  ufe  of  his  daughter  Dorothy  30,000/.  he  then 
directed  them  to  lay  out  the  remainder  of  his  perfonal 
eftate  in  land  or  government  fecurities,  for  his  two 
younger  fons  Richard  and  George  Cavendijh  in  equal 
{hares,  until  the  younger  attained  twenty-one  years,  and 
then  to  make  an  equal  partition  and  to  Hand  feifed  as  to 
one  undivided  moiety,  to  the  ufe  of  the  faid  Richard  for 
life,  remainder  to  truftees  to  preferve  Contingent  Re- 
mainders, with  'remainder  to  truftees  for  500  years,  re- 
mainder to  xhz  firjl  and  every  other  fon  of  Richard  fuc- 
ceiiively  in  tail  male,  remainder  to  his  fon  George  for 
life,  remainder  to  truftees  to  preferve  Contingent  Re- 
mainders, remainder  to  truftees  for  500  years,  remainder 
to  the  Jirjl  and  every  other  fon  of  George  fucceflively  in 
tail  male,  remainder  to  his  eldeft  fori  William  Cavendijh 
his  heirs,  &c.  forever.  The  like  of  the  other  undivided 
moiety,  mutatis  mutandis.  And  he  declared  the  truft  of 
the  faid  feveral  terms  of  500  years  to  be  for  the  purpofc 
of  providing  jointures,  and  younger  children's  portions, 
for  the  wives  and  children  of  Richard 'and  George  in  fuch 
manner  as  therein  mentioned.  The  teftator  William 
Duke  of  Devonjlnre  died  leaving  ifTue  William  the  pre- 
fect Duke,  Dorothy  late  Dutchefs  of  Portland  theleifors 
of  the  plaintiff,  Richard  Lord  Cavendijh,  and  the  de- 
fendant   Lord  George  Cavendijh,.       The    queftion    was 

whether 
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*  the  firft   executory   limitation,    being   the  firft   *  P.  351. 
freehold    limited  by    the   will,  no  freehold  can 

*  veil  in  poffeffion   under  that  will,  before  the   *  P.  352» 

<    .  time 

whether  the  will  of  the  late  Duke  of  Devon/hire  was  a 
good  execution  of  the  power  given  to  him  by  the  will  of 
Lady  Burlington,  or  to  any  and  what  extent.  Lord 
Mansfield  delivered  the  opinion  of  the  Court.  And  the 
firft  point  determined  was,  that  the  plaintiffs  deriving 
great  benefit  under  the  Duke's  will,  were  bound  to  ac- 
quiefce  in  his  difpofitions  throughout,  and  confequently  to 
fuffer  a  recovery  or  make  the  title  of  the  defendant  com- 
plete. 2dly.  That  the  appointment  was  good  to  Lord 
George  for  life,  and  therefore  this  ejectment  was  pre- 
mature. But  as  to  the  3d  point  confidered,  and  which 
is  applicable  to  our  prefent  fubje£t,  Lord  Mansfield  deli- 
vered his  fentiments,  as  follows,  "  but  the  Jait  ground 
of  confideration,  and  which  is  what  the  cafe  is  particu- 
larly adapted  to,  is  whether  the  power  was  well  executed. 
As  we  are  all  of  opinion  with  the  iffue  unborn,  and  all 
1  other  parties  are  of  age,  and  defire  our  opinion,  wo  think 
for  the  fatisfa£lion  of  the  family,  we  ought  to  give  it, 
though  it  is  not  neceffary.  All  powers  muff,  be  executed 
according  to  their  meaning.  When  a  power  is  given  to 
allot  amongft  particular  objects,  the  party  cannot  give  it 
toother  objedts.  All  the  cafes  went  on  that  ground  3 
"  whether  the  perfon  giving  that  power  meant  it  fhould 
be  extended  fo  far  as  the  execution  went.  Alexander  v. 
Alexander,  2  Ve%.  640,  was  no  more.  Maddifon  v. 
Andrews,  1  Fez.  57.  No  conclufion  could  be  drawn 
from  Alexander  v.  Alexander  that  "  children"  may  not, 
in  fome  cafes,  be  extended  to  "  grandchildren"  and 
**  great  grandchildren."  Wythe  v.  Blackman,  I  Ve%. 
196.  (hews  it  may.  There  are  three  grounds*  from 
which  we  are  of  opinion  that  this  is  a  good  execution. 
1  ft,  From  the  fubjedt  matter  of  the  power.  2dly, 
From  the  limitations  over  for  want  of  appointment. 
3dly,  From  the  words  in  which  the  power  is  created. 
1  ft,  This  is  not  money,  nor  to  be  turned  into  money 
nor  portions.  It  is  a  limitation  of  a  family  eftate,  how 
it  fhall  go  after  her  death.  She  confidered  how  it  (hould 
go,  being  determined  it  (hould  go  among  grandchildren, 

Suppofe 
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time    appointed    for    fuch    limitation    to    take 

*  P*  353-  *  effeft  ;  if  it  could,  then  would   that  fuppofed 

executory   limitation  be  really   not  executory^  be- 

caufe 

Suppofe  flie  had  only  faid  at  the  time  of  making  her  will' 
"  that  Jhe  meant  it  to  go  to  the  grandchildren,  it  rnuji  have 
"  bet '«  inquired  whether  abjolutely  or  in  Jlricl  fettlement ;" 
if  fo,  her  arifwer  mujl  have  been  "  in  ftri£r.  fettlement." 
There  are  two  kinds  of  fettlement,  one  by  which  the 
ifliie  of  the  perfon  to  whom  the  firft  limitation  is  made, 
ftiall  certainly  take,  by  giving  the  firft  taker  only  an 
eftate  for  life,  the  other  by  creating  an  eftate-taii  in  the 
firft  inftance.  But  then  there  is  a  trick  in  law,  by 
which  when  the  ifliie  arrive  at  twenty-one,  the  entail 
may  be  barred.  If  this  had  been  reprefented  to  Lady 
Burlington,  her  anfwer  would  have  been,  that  fhe  was 
fbrry  for  it,  as  it  might  be  a  mean  of  defeating  her  pur- 
pofe:  but  then  it  would  be  anfwered  to  that  again,  that 
there  was  a  trick  againft  that,  to  make  a  ftricl:  fettlement. 
That  was  meant;  but  to  guard  againft  all  events  fhe 
faid,  "  I  will  put  the  father  in  my  place,  and  give  him 
authority,  if  he  chufe  to  execute  it  ?'  if  the  words  "  in 
ftri<5t  fettlement"  had  been  ufed,  no  body  could  have 
doubted  her  meaning.  Now  all  the  words  in  the 
language,  except  thcfe,  are  ufed  to  carry  this  power  as 
far  as  poffible,  and  to  fhew  that  (he  meant  an  appoint- 
ment in  ftri£r.  fettlement.  Whatever  he  might  do  with  his 
ewn  ejlate  he  might  do  with  this ;  that  was  her  intention, 
only  that  the  children  were  the  objecls.  What  is  the  ufe 
of  Powers  ?  It  implies  a  ftridrt  fettlement,  with  power  to  • 
make  jointures,  leafes,  and  portions. 

Partial  objections  have  been  made,  which  it  is  not  ma- 
terial to  go  into;  as  that  the  Duke  of  Devon/hire  could  not . 
take  a  reverfion  in  this  cafe,  and  Alexander  v.  Alexander, 
was  cited,  in  which  cafe  the  Mafter  of  the  Rolls'  'was,  of 
opinion  that  a  reverfion  could  not  be  given ;  but  why  ?  Be- 
caufe  it  was  meant  as  a  portion  ;  but  this  was  not  fo.  Ano- 
ther objection  was,  that  the  power  could  not  be  delegated. 
That  was  a  good  maxim,  but  it  did  not  apply  to  this  cafe ; 
for  Lady  Burlington  did  not  fix  the  poWfer  of  jointuring, 
hixl  gave  authority  to  the  Duke  to  give  the  power.     He 

made 
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caufe  *  it  would  in  that  cafe  be  fupported  by  a   *  P.  354. 
preceding  vetted  freehold.  vide  fupra, 

*  It   is   true,    that    in   relation   to   contingent  #  p^  «-- 
remainders    a   fubfequent    remainder    may   veft 

in 

made  the  power,  and  therefore  there  is  no  delegation.  On 
all  the  grounds,  we  are  of  opinion  with  the  defendant. 
*    The  judgment  in  this  cafe,  feems  rather  an  extraordi- 
nary one,  not  only  from  the  circumftance,  that  it  was  ad- 
mitted by  the  Court,  not  to  be  neceffary,  as  well  in  refpect 
that  the  parties  interefted  had  accepted  benefits  under  the 
will,  which  precluded  them  from  difputing  the  validity  of 
it,  as  that  the  inveftigation  of  its  validity  was  premature, 
but  like  wife  becaufe,  if  the  adjudication  be  law,"  at   the 
fame  time,  that  it  admits  the  principle  which  had  previ- 
oufly  been  laid  down  refpecting  the  mode  in  which  powers      , 
of  this  nature  ought  to  be  exercifed,    viz.    "  that  fuch 
particular  power,    in  its  execution,    mufr.  be  confined  to 
the   objects  prefcribed  therein,"   it  (the  judgment)  by  a 
curious  and  moft  refined  fpecies  of  argument,  determines, 
in  oppofition  to  the  practical  conclufion,    to  be  deduced, 
from  the  previous   cafes  on  the  application  of  that  prin- 
ciple to  fuch  objects;  for  it  had  been  decided  in  a  feries 
of  cafes,  *  that  where  children  are  fpecified,  grandchildren 
are  necejjarily  excluded,    and  it  feems,  a  fortiori,    that  no 
appointment  could  be  made  through  the  medium  of  truf- 
tees,  if  the  truftees  were  not  objects  of  the  power  ;  but  in 
this  cafe,    both  thefe  principles  are,    in  practice,    over- 
ruled;   for  truftees,    not  objects  of  the  power,  were  the 
parties  firft  named  to  take,  and  the  remainder  in  tail  was 
limited  to  grand  children,  whereas  children  alone  were  the 
exprefs  objects  of  the  power.     In  the  next  place,  the  tef- 
tator  created  terms  for  years  in  truftees  for  the  purpofe  of 
providing  jointures  for  wives  and  portions  for  younger 
children,  the  effect  of  which,  as  to  the  wives,,  was  not 
only  to  give  a  part  of  the  eftate  to  a  ftranger,  the  wife  of 
a  child,  where  the  power  was,  in  exprefs  terms,  limited 
to'be  exercifed  in  favour  of  children,  but  delegating  the 
power  of  appointing  referved  to  the  Duke  (the  devifbe  of 

*   Vide  Madifon  v.   Andrews,    \    Ve"z.   59.     Alexander  v. 
Alexander,   z  Vez..  64Q.      Adams  v.  Adonis ,  Coivper  651. 

'   the 
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P.  356*  *  in  intereft  before  a  preceding  contingent  re- 
mainder,   as    I    have   before   obferved    when    I 

P.  357.  *  was  treating  of  contingent  remainders  ;  but 
that   is   only    where    fome    preceding     freehold 

vefts 

the  power)  to  the  children  of  the  Duke,  who  were  to 
name  the  objects,  who  fhould  take  jointures  under  the 
power,  and  which  objects  were  ftrangers  to  the  power. 
The  Court  afTerts  the  principle,  that  "  where  a  power  is 
given  to  allot  amongft  particular  objecl's,  the  party  cannot 
give  it  to  other  objects,"  and  that  all  the  cafes  went  in 
the  ground,  <c  whether  the  perfon  giving  that  power 
meant  it  fhould  be  extended,  fo  far  as  the  execution 
went."  Now  the  power  in  this  cafe  was  exprefsly  limited 
to  the  ufe  of  fuch  of  his  child  or  children  by  Charlotte  Lady 
Cavendijh-,  for  fuch  eftate,  tffc.  as  he  the  Duke  fhould 
appoint.  But  it  is  faid  by  the  Court  that,  from  the  fubject 
matter  of  the  power,  "  children"  were  not  the  only  p'er- 
fons  meant.  But  the  circumftance,  of  the  power  leaving 
the  fubje£l  divifible  among  all  the  children,  and  not  con- 
fining it  to  a  fmgle  child,  feems  to  favour  the  conclufion, 
that  no  other  objects  were  in  the  contemplation  of  the 
Duchefs  than  children;  for  extending  it  to  more  than  one 
child,  furniihes  very  ftrong  ground,  for  contending  that  a 
ftri£t  fettlement  of  maintaining  the  dignity  of.  a  family  by 
keeping  the  eftate  intire,  which  is  the  only  ground  of  in- 
ference, furnifhed  by  the  fubjecT:  being  land,  was  by  no 
means  in  the  mind  of  the  creator  of  the  power;  for  a 
divifion  of  the  property  between  a  variety  of  perfons 
{hews  that  maintaining  the  dignity  of  a  family  was  not 
the  object,  and  leads  to  a  concluilon  that  the  creator  of 
the  power,  meant  the  land  to  be  divided,  as  if  it  were 
money.  The  limitations  over  for  want  of  appointment, 
are  likewife  relied  upon  as  a  ground  for  extending  the 
objects  beyond  children;  but  the  limitations  over  in  de- 
fault of  nomination,  being  to  the  children  of  the  Duke 
by  Lady  Cavendijh,  equally  to  be  divided  between  them 
if  more  than  one  in  tail,  with  crofs  remainders  between 
them  (fo  far  as  they  go)  feem  to  me  to  operate  in  favour 
of  the  conclufion  that  all  the  children  were  equal  and  in- 
different objects  of  the  teftatrix's  bounty,  and  that  (he 
was  not  anxious  how  they  took  the  property,  fo  long  as 

they 
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*  vefts  in  pvjfejjion  in  the  mean  time :    but  no   *  P.  35S. 
fubfequent   remainder   can   firfl  vefl   in   poflef- Vide  £uPra» 
fion,  *  and  afterwards   a  preceding  eflate  take  Lave  ^Long. 
place;    for   whenever   a   fubfequent    limitation  4  Mod.  2s3.  ct 

*  A  a     vide  T  Atk.  507. 

VeitS  i  Vez.  269.  ' 

(  395  ) 

they  or  one  of  them  had  it.  The.third  ground  of  argu-  *  p.  orn, 
ment  relied  upon  in  the  judgment  is  drawn  from  the 
words  in  which  the  power  is  created.  But  as  to  the 
words  of  the  power,  though  the  power  proceeds  "  for  fuch 
eftate  or  eftates,  and  in  fuch  fhares  and  proportions,  and 
under  fuch  powers,  provifoes,  conditions,  reftriclions  or 
limitations,  as  the  donee  fhall  appoint,"  thofe  words  feem 
to  be  referable  to  the  quantity  and  quality  of  the  eftates 
to  be  given  to  the  children.  They  were  fo  confidered  in 
the  cafe  of  Adams  v.  Adams.  They  leave  in  the  donee  of 
the  power  a  difcretion,  as  to  the  extent  of  intereft .  in, 
fhare  or  proportion  of,  and  qualification  or  condition  un- 
der which  the  fubjedf.  fhould  be  held,  but  by  whom;  by 
the  children,  the  exprefs  objects  of  the  power.  The  con- 
clufion  that  Lady  Burlington  meant  to  include  grandchil- 
dren among  the  objects  of  the  power,  is  drawn  frOm  a 
fingular  fource;  for  the  court  firfl  fuppofes  that  the  tefta- 
trix  meant  it  to  go  to  grandchildren,  although  no  proof 
is  furnifhed,  upon  which  to  ground  that  fuppofmon.  and 
then  the  Court  fuggefts  what  inquiry  muft  then  have 
been  made;  but  as  grandchildren  were  not  mentioned  by 
the  teftatrix,  except  in  default  of  appointment,  and  to 
take  through  the  medium  of  children,  as  tenants  in  tail, 
how  do  the  circumftanees  of  the  cafe  warrant  the  fuppo- 
fition;  and  if  the  fuppofition  is  not  warranted,  what  be- 
comes of  the  fqggeftions  founded  on  that  fuppofition  ? 

The  Court  in  the  above  cafe  of  Devon/hire  and   Caven- 

di/hj  cite  the  cafe  of  Wythe  v.  Blachnan,   I  Fez.  196.  alfo 

reported  Ambl.  555.  as  an  authority  that  the  defcription  of 

children  may,  in  a  will,  be  extended  to  grandchildren  and 

great  grandchildren;  but  that  cafe  turned  upon  the  circum- 

1  ftance,  that  the  word  ijjue  and  the  word  children  may  be 

ufed  in  the  fame  fenfe ;  that  in  the  will  then  in  queftion, 

they  were  ufed  in  the  fame  fenfe;    that   the   word  iflue 

i  would  extend  to  all  the  defcendants  ;  and  that  in  that  caf& 

:  the   words  "  iffue"  and  "  children"    being  ufed  indiffe- 

I  rently,  the  word  "children"  fhould  be  extended,  fo  as  to 

enable 
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P.  360.  *  vefls  in  poffejjion  before  a  preceding  contingent 
*P.  361.  one  can  arife  and  veft,   fuch  preceding  *  one  is 
utterly  precluded  and  deftroyed,  as  we  have  al- 
ready feen. 

But 

enable  all  the  children,  grandchildren,  and  great  grand- 
children to  take;  and  they  took  per  Jiirpes>  and  not  per 
capita. 

And  the  cafe  of  Gale  v.  Bennett,  Ami.  68i,  was  decid- 
ed on  the  fame  ground. 

But  it  is  obfervable  on  both  thefe  cafes,  that  the  grand- 
children and  great  grandchildren  were  fet  in  the  places  of 
their  parents,  being  confidered  as  perfons  capable  of  tak- 
ing under  the  defcription  of  iffue  at  the  time  when  the  ap- 
pointment was  made,  and  that  they  took  the  whole  fub- 
je£t  immediately  among  them ;  that  is  the  children, 
grandchildren,  and  great  grandchildren  took  their  refpec- 
tive  {hares ;  the  grandchildren  and  great  grandchildren 
taking  perjiirpes,  what  their  parents  would  have  taken  as 
"  children." 

And  it  had  long  before  been  fettled,    in  the  cafe  of 
Crooke  v.  Brooking,  2  Fern.  2.  which  has,  in  a  variety  of; 
fubfequent  cafes  been  admitted  to  be  law,    that  although 
where  there  is  no  child,  grandchildren  may  take  under  a  1 
devife  to  children,  they  never  can  where  there  is  a  child. 
That  was  a  devife  of  money  to  truftees,  for  fuch  ufes 
as  the  teftator  had  declared  to  them,  and  by  them  not  to  > 
be  difclofed.    «£>ne  of  die  truftees  by  a  letter  to  the  other,* 
dated  the  trufl  to  be,  that  they  out  of  the  profits  fhould 
allow  A.  a  maintenance  for  her  livelihood  during  her  huf- 
band's  life,  and  if  he  died  before  her,  fhe  to  have  the  mo- 
ney at  her  own  difpofal,  but  if  the  hufband  furvived,  the- 
money  to  go  amongfr.  her  fifter's  children,  as  fhe  fhould 
advife.     A.  died  in  her  hufoand's  life-time,  having  only 
one  filler,  G.  the  mother  of  H.  without  giving  any  advice- 
or  directions  touching  the  difpofing  of  the  money.     G. 
had  only  one  child  H.  D.  at  the  death  of  A.  but  had  fi?e 
other  children  living  at  the  death  of  the  teftator,  fome  of 
whom  died    leaving   children,       And   the   queftion   was, 
%i'hether  H.  D.  the  only  child   cf    G.  fhould  have   th6 
whole,  or  whether  the  grandchildren,  to  wit,  the  children 
of  the  deceafed  children,   fhould  come  in  for  an  equal 

{hare. 

And 
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*  But  in  the  cafe,  now  under  confederation,  *  p.  363, 
there  is  no  freehold  limited  to  veft  immediate- 

>y 

And  it  was  decreed,  by  the  Lords  Commimoners  of 
the  Great  Seal,  that  D.  being  the  only  child  living  at  the 
death  of  A.  fhould  have  the  whole  j  and  it  was  faid  that 
the  only^difficulty  in  this  cafe  was  the  word  "children," 
and  here  was  but  one  child;  but  they  were  clear  of  opi- 
nion, where  the  devife  is  to  children,  the  grandchildren 
cannot  come  in  to  take  with  the  children.  But  they  ad- 
mitted that  if  there  had  been  no  child,  the  grandchildren 
might  have  taken  by  a  devife  to  children. 

The  anfwer  to  the  objections  made  to  the  execution  of 
the  power  in  this  cafe  of  Devon/hire  and  Cavendijh,  ap- 
pears to,  me  as  little  fatisfacT:ory  as  the  reafons  in  fupportof 
the  judgment  in  favour  of  it  feem  to  me  unfounded.  Two 
only  of  thefe  objections  are  dated  in  the  judgment,  viz. 
ift,  That  the  duke  could  not  take  areverfion  ;  in  fupport 
of  which  proposition  the  cafe  of  Alexander  and  Alexander 
was  cited.  The  anfwer  fuggefted  by  the  pourt  is,  that  the 
cafe  did  not  apply,  for  there  it  was  meant  as  a  portion. 
It  appears  to  me  that,  fo  far  as  we  may  judge  from  the 
power  itfelf,  and  limitation  over  in  default  of  appointment, 
this  provifion  was  meant  to  operate  in  the  nature  of  por- 
tions :  From  the  power  itfelf,  becaufe  it  enabled  the 
donee  of  the  power  to  make  a  dtvifion  of  the  fubje£t 
among  all  the  children :  From  the  limitation  over,  be- 
caufe it  divided  the  fubjecl  among  the  children,  which  in 
fa£l  is  portioning  them.  But  the  fame  dgcifion  as  to  the 
incapaci;y  of  grandchildren  to  take  under  a  limitation  to 
children,  was  made  in  the  cafe  of  Adams  and  Adams,  in 
which  cafe  portioning  was  out  of  the  queftion.  The  fe- 
cond  objection  was,  that  the  power  could  not  be  delegated. 
That  is  admitted  to  be  "  a  good  maxim,"  but  it  was  faid 
it  did  not  apply  to  this  cafe ;  for  Lady  Burlington  did  not  fix 
the  power  of  jointuring,  but  gave  authority  to  the  Duke 
to  give  the  power.  He  made  the  power,  and  therefore  it 
was  no  delegation.  This  anfwer  feems  to  me  begging  the 
queftion.  For  the  point  was,  whether  Lady  Burlington 
did  give  the  Duke  authority  to  give  the  power  of  jointur- 
ing and  portioning.  No  ground  for  the  afiertion  that  fhe 
did,  being  made  out  by  any  argument  offered  in  thejudg- 
ment,  the  affertion  refts  merely  upon  an  affumption  with- 
out premifes  to  fupport  it. 

Vol.  II.  R  As 


OF    OTHER    MATTERS    RELATING    TO 

*  P.  7  6 'i.  *  ty  m  poffeffion.     We  cannot  make  the  preced- 

ing  eftate  and    the   remainder   change   places, 

*  P.  364*  *  and  the  latter  come  into  poffeffion  before  the 

former  ;    this   would  be  abfurd,    and   directly 

contrary 

As  this  judgment  was  clearly  extrajudicial,  being  both 
unnecejfary  and  premature,  and  as  it  opens  a  new  field  of 
conftruction  applicable  to  inftruments  ufed  in  the  exercife 
of  powers,  I  truft  that  I  fhall  not  be  confidered  as  having 
taken  too  great  a  liberty  in  ftrictly  examining  the  grounds 
,  on  which  it  ftands,  which  will  enable  us  to  decide  how  far 
it  may  be  confidered  as  an  authority  on  the  fubject  of 
powers. 

The  cafe  of  the  Duke  of  Devonjhire  and  Cavendijh  has 
acquired  a  character  amongft  decifions  upon  fuch  parti- 
cular powers,  by  the  frequent  occafions  that  have  occurred 
of  diftinguifhing  it  from  cafes,  where  appointments  have 
been  made  in  favour  of  the  unborn  iffue  of  unborn  perfons 
(objects  of  powers)  which  unborn  iffue  have  come  into 
ejfe  after  the  period,  when  the  inftrument  creating  the 
power  became  complete;  for  when  in  cafes  of  the  latter 
defcription,  this  cafe  has  been  cited  in  favour  of  grand- 
children fo  circumftanced,  it  has  been  diftinguifhed  on 
the  ground,  that  in  the  cafe  of  the  Duke  of  Devonjhire 
and  Cavendijh)  the  grandchildren,  claiming  under  the 
power,  were  born  before  the  will  was  confummate  by  the 
death  of  the  teftator.  And  this  conclufion  has  raifed  a 
diftinction  between  fuch  powers  created  by  deed  and  fuch 
powers  created1  By  will;  for  a  deed  fpeaks  from  the  execu- 
tion of  it,  a  wilhivom  the  death  of  the  teftator ;  and  there- 
fore where  the  power  is  created  by  will,  and  the  objects 
are  clearly  the  iffue  of  perfons  unborn  when  the  will  is 
made;  fuch  iffue,  if  born  before  the  will  is  confummate, 
are  not  open  to  the  objection  of  incapacity,  on  the  ground 
/  that  they  could  not  have  taken  as  purchafers,  if  deriving 

their  title  under  an  exprefs  limitation  in  the  will,  inftead  of 
under  the  exercife  of  a  power  therein  contained.  Beyond 
this  point,  the  cafe  of  which  we  are  nowfpeaking,  feems 
to  be  no  authority,  for  beyond  that,  its  authority  is  great- 
ly weakened  by  the  cafe  of  Griffith  v.  Harrifon,  .4  Durnf. 
';&  Eaji  Term  Rep.  777.  in  which  cafe  a  fimilar  queftion 
"  was  agitated.  , 

This 
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*  contrary  to  the  order  of  the  limitations.     If  *  p#  qg^, 
this  cannot  be  done,  then  no  one  of   the  fub- 

fequent 

This  was  a  cafe  from  the  court  of  Chancery.    A.  B.  by 
a  codicil  in  his  will,  gave  and  devifed  a  certain  farm  and 
premifes,  purchafed  after  making  his  will,  called  V.  unto 
his  wife  for  life,  and  after  her  deceafe  "  to  fuch  child  or 
children  of  him  the  devifor,    as  flie  mould  judge  moft 
proper  to  bequeath  the  fame  to  by  her  will."     A.  B.  by 
another  codicil   ratified  his  former  will  and  codicil,  and 
devifed  his  eftate  called  V.  to  the  ufe  of  F.  his  wife  for 
life,  and  directed  and  impowered  her  to  give  and  devife  the 
fame  to  any  one  or  more  of  his  faid  child  or  children  by 
her,  in  fuch  manner,  fhare,  and  proportion,  as  Ihe  fhould 
diredt  and  appoint  in  and  by  her  laft  will  in  writing  duly 
executed,  but  fo  as  the  faid  eftate  Jhould  not  be  divided,  but 
transmitted  whole  and  entire  to  his  heirs  ;    he   thereby  alfo 
devifed  other  hereditaments  adjoining,    fince  accrued  to 
him,  unto  his  wife  for  life,  to  be  enjoyed  by  her  as  part 
of  his  faid  eftate  called  V.  and  to  be  annexed  thereto,  and 
he  alfo  directed  and  impowered  his  wife  to  devife  and  be- 
queath the  fame  to  any  fuch  one  or  more  of  his  faid  chil- 
dren, as  Ihe  mould  appoint  and  direct  in  and  by  her  laft 
will,  and  declared  his  will  and  intention  to  be,  that   the 
faid  eftate  and  lands  called  V.  and  the  faid  other  eftate 
thereto  adjoining  fhould  be  confidered  as  one  eftate,  and 
be  tranfmitted  intire  to  his  family;  and  alfo  declared  that 
in  cafe  his  wife  fhould  not  execute  her  will  in  due  form, 
or  fhould  neglect  or  omit  to  make  fuch  appointment  and 
devife  as  aforefaid,  he  thereby  devifed  the  fame  premifes, 
and  every  part  and  parcel  thereof  to  the  ufe  of  his  own 
right  heirs.     A.  B.  died  leaving  a  widow  and  five  children, 
all  of  whom  were  living  at  the  time,of  his  making  the 
codicils  to  his  will,     F.  his  wife,  furvived  him,  and  af- 
terwards died,  having  firft  made  her  will,    whereby,  in 
virtue  of  the  powers  and  authorities  to  her  in  that  behalf 
given,  me  gave,  devifed,  directed  and  appointed  to  her 
youngeft  fon  G.  G.  all  the  eftates  comprifed  in  the  devife 
arid  power  of  appointment,  to  the  ufe  of  her  faid  fon  G. 
G.  for  life,  remainder  to  truftees  to  prefertfe  contingent 
remainders,  remainder  to  the  firft  and  other  fons  of  G.  G. 
fucceffively  in  tail,  remainder  to  his  firft  and  other  daugh- 
R  2  ters 


OF    OTHER    MATTER*   RELATING    TO 

*  P.  366.  *  fequent  limitations  can  take  place  before  the 

time  limited  for  the  firft  ;  they  are  all  therefore 

*  P.  367.   *  equally  freeholds  to  commence  infuturo,  with- 

out any  prefent  limitation  or  eftate  of  freehold 

to 

ters  in  tail,  remainder  to  her  eldeft  fon  M.  G.  and  his  firfl 
and  other  fons  and  daughters  in  like  manner,  with  like  re- 
mainder to  the  other  children.  G.  G.  furvived  his  mo- 
ther and  died  an  infant  without  iflue.  M.  G.  after  the 
death  of  his  brother,  contracted  to  fell  the  eftate,  the  title 
was  objected  to.  And  on  a  bill  filed  for  a  fpecific  per- 
formance, the  queftion  fent  for  the  opinion  of  the  court 
was,  what  eftates  each  of  A.  B's  children  took  refpedtive- 
]y  in  the  premifies  in  queftion. 

The  Court  took  time  to  confider  the  cafe,  and  being 
divided  in  opinion,  certified  as  follows, 

Lord  Kenyon  and  Mr.  Juftice  Grsfey  certified  that  the 
operation  of  the  will,  of  F.  G.  muft  be  confined  within 
the  limits  of  the  power  given  her  by  her  hufband.  He 
impovvered  her  to  give,  devife  and  bequeath  to  any  one  or 
more  of  his  child  or  children,  in  fuch  manner,  fhare  and 
proportion,  as  fhe  fhould  by  her  will  direct  and  ap- 
point. 

His  child  or  children  are  the  only  objects  mentioned  in 
the  power ;  and  we  think  it  clear  that  me  could  not  make 
any  other  perfon  a  purchafer  of  any  interefl  in  the  proper- 
ty. The  whole  of  the  execution  of  the  power  muft  be 
exhaufted  upon  the  children.  The  execution,  which  fhe 
has  attempted,  takes  in  perfons  who  were  not  children  of 
the  teftator,  and  aftedts  to  make  them  purchafers ;  and  is 
not  only  not  warranted  by  the  words  of  the  power,  but 
might  give  a  defcendible  quality  to  the  eftate  to  perfon? 
•ut  of  the  reftator's  view,  viz.  to  the  heirs  ex  parte  ma- 
ternh  of  the  children  of  the  fons,  and  ex  parte  materna  of 
the  children  of  the  daughters. 

But  although  the  appointment  cannot,  as  we  conceive, 
sake  effect  in  the  particular  manner  the  widow  intended, 
yet  her  general  intention  being  that  the  children  of  her  fe- 
deral children  fhould  take  eftates  of  inheritance  in  tail  ge- 
neral, on  the  death  of  their  refpediive  parents,  we  think 
tshat  that  general  intention  fhould  be  carried  into  execution, 
as  far  as  the  power  given  by  her  hufband  will  allow  j  and 

cwfequently 
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*  to  fupport   them  ;    and  confequently  are   all  $  p,  «§%, 
equally  executory,  till  the  time  comes  for  the 

firft 

cbnfequently  that  G.  G.  the  Ton  and  his  brothers  and  lifters, 
refpeclively  took  eftates  in  tail  general.  This  conftru£f.ion 
we  think  fairly  warranted  by  great  authorities, 

Mr.  Juftice  Ajhhurfi  and  Mr.  Juftice  Buller  certified  to 
the  effe£r.  following, 

In  the  execution  of  powers  the  material  object  to  be  at- 
tended to  is,  the  intention  of  the  perfon  creating  the 
power  ;  and  that  intention  is  to  be  collected  from  the 
words  of. the  will,  or  other  inftrument,  giving  the  power, 
according  to  the  ordinary  and  common  acceptation  of  the 
words,  and  not  according  to  any  legal  or  technical  expo- 
sition of  them. 

A  fettlement  on  a  child  for  life,  with  remainders  to  his 
firft  and  other  fons  in  ftridt  fettlement,  is  in  common  par- 
lance a  fettlement  on  the  child  ;  and  the  general  intention 
of  perfons,  who  look  forward  to  future  fettlements,  is  that 
the  eftate  fhall  be  tied  up  as  long  as  the  rules  of  law  will 
allow. 

The  queftion  is,  Whether  the  words  ufed  in  this  will 
fufficiently  indicate  that  intent  -,  and  we  are  of  opinion 
that  they  do.  If  the  words  "  in  ftricl:  fettlement"  had 
been  ufed,  the  cafe  would  have  admitted  of  no  doubt :  and 
we  think  the  words  "manner"  "  fftare"  "proportion" 
"  and  tranfmit"  are  equivalent  to  them.  The  wife  having 
a  power  of  fettling  the  eftate  among  the  children  in  fuch 
manner  as  fhe  thought  fit,  it  was  as  extenfive  as  if  every 
manner  had  been  exprefsly  enumerated,  or  the  teftator  had 
faid  "  in  ftridt  fettlement  or  otherwife ;"  befides  the  word 
"  tranfmit"  in  our  judgment  moft  naturally  applies  to  a 
ftriclr  fettlement,  and  means  that  the  remote  defcendants 
of  the  teftator,  as  far  as  the  law  allows,  fhould  take  by 
the  gift  of  the  wife,  and  not  by  defcent. 

The  word  "  children"  has  been  held  to  be  co-exten- 
five  with  ifliie,  and  to  include  grandchildren,  and  great 
grandchildren,  both  in  law  and  equity;  as  we  find  in 
Wild's  cafe  610.  Bendloe  30.  and  I  Vent.  231.  We 
think  the  intention  of  the  teftator  in  this  requires  thatcon- 
;  ftrucYion,  and  that  the  teftator  ufed  the  term  "  children" 
as  denoting  the  branches  fprung  from  them.     The  expref- 

fions 
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P.  369.  *  firft  eftate  toved:  or  fail;  then  all   the  fubfe-^ 
quent  limitations  toperfom  in  ejfc  and afcertained(*) 
veft,  and  no  longer  continue  executory. 

P.  370.       *  Thus  where  A.  having  two  fons  B.  and  C. 
devifed  lands   to  truftees  for  500  years, .  upon 

truft 

fions  that  it  was  his  will  and  intention  c*  that  the  eftate 
called  O.  and  the  other  eftate  adjoining,  fhould  be  confi- 
dered  as  one  eftate"  and  be  "  tranfmitted  entire  to  his 
'  family"  confirm  our  opinion. 

The  cafe  of  the  Duke  of  Devon/hire  againft  Cavendijh 
feems  to  us  to  be  in  point :  And  the  language  there  ufed 
by  the  Court  was  that  whatever  the  perfon  to  whom  the 
power  was  given,  might  do  with  the  eftate,  if  it  were  his 
own,  he  might  do  now;  with  this  exception  only,  that 
the  children  were  the  objects. 

But  fuppofing  the  eftate  could  not,  under  the  power, 
be  ftriciHy  fettled  on  the  iflue  of  the  children,  yet  we  arc 
of  opinion  that  M.  G,  cannot  make  a  good  title  to  the 
eftate. 

There  is,  prima  facie,  a  contradiction  in  the  power, 
which  firft  enables  the  wife  to  give  to  one  or  more  of  the 
children,  in  fuch  proportion  as  fhe  thought  fit,  and  after- 
wards adds  the  reftriclions  that  the  eftate  fhould  not  be 
divided,  but  tranfmitted  whole  and  entire  to  his  heirs;  for 
if  the  eftate  were  always  to  remain  entire,  it  could  not 
be  divided  into  different  proportions.  The  only  way  of 
making  the  different  parts  of  this  power,  conftftent  (pro- 
vided the  eftate  cannot  be  limited  in  ftriiSf.  fettlement,)  is 
to  conftder  the  word  "  heirs"  as  applicable  only  to  more 
remote  defcendants  than  the  children ;  and  to  confine  the 
wife's  power  of  appointment  to  the  children  during  their 
Jives  only;  in  which  cafe  whatever  appointment  the  wife 
might  make  amongft  the  children,  during  their  lives,  the 
eftate,  after  their  deaths,  would  go  entire  to  the  right  heir 
of  the  teftator.  If  the  teftator  delegated  this  power  to 
the  wife  merely  to  fecure  the  obedience  of  the  children  to 
her,  this  conftru&ion  will  anfwer  the  end. 

(*)  N.  B.  The  words  in  Italics  interlined  by  Mr.  Fearne 
*n  bis  copy. 

In 
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*  truft   to  pay  an  annuity  of  50/.  per  annum  to   *  P.  371. 
B.  for  life,  and  after  the  determination  of  that^pw< 

*  term  to  the  firft  and  other  fons  pf  B.  in  tail,   *  p    „    " 

remainder 

In  either  way  we  are  of  opinion  that  M.  G.  took  only 
an  eftate  for  life  in  pofleflion. 

It  is  necefTary  to  obferve  that  Mr.  Juftice  Buller  and 
Mr.  Juftice  Ajhhurjl  were  judges  of  the  court  of  King's 
Bench,  when  the  cafe  of  the  Duke  of  Devon/hire  and 
Cavendijh  was  decided.  So  that  their  fupport  on  this  oc- 
cafion,  gives  no  additional  fanclion  to  the  principles  of  the 
judgment,  delivered  in  that  cafe. 

We  muft  take  care  in  the  application  of  the  diftinction 
which  has  arifen  fince  the  cafe  of  -Devon/hire  and  Caven- 
dijh,    between  deeds  and  wills   in  which  fuch  particular 
powers  are  created,  as  to  the  time  of  the  birth  of  the 
perfon  capable  of  taking  under  fuch  power,  to  confine  it 
to  the  inftrument  creating  the  power;  for  this  diftinction 
applies  only  to  the  inftrument  creating  the  power,  and  not 
to  the  inftrument  by  which  the  power  is  exercifed ;  for,  if  a 
miftake  is  made  in  the  exercife  of  the  power  in  this  refpe£t, 
the  objects  of  the  appointment  may  be  totally  difappcinted; 
and  on  this  point,  there  is  an  ambiguity  in  the  note  of 
which  we  have  before  fpoken  Co.  Lit.  foL'i'ji.  b.  for  the 
learned  editor  has  ftated   the  principles  upon  which  this 
diftin£tion  is  grounded  with  his  ufual  neatnefs,  but  in  il- 
luftrating  his  proportion  by  examples,  he  has  confufed  the 
cafe  of  a  deed  or  will  in  exercife  of  a  power,  with  that  of 
a  deed  or  will  creating  a  power.     "  If  therefore"  fays  the 
note  "  in  a  deed  exercifmg  fuch  particular  power  (mean- 
ing a  power  to  appoint  to  children  unborn)  there  is  a 
limitation  for  life  to  a  perfon  unborn,  with  remainder  over 
to  his  fons  in  ftric"T.  fettlement,  thefe  remainders  over  will 
be  void,  and  will  not  be  helped  though  a  fon  is  born  on 
the  following  day. — In  the  cafe  of  a  will  it  is  different. 
If  the  fon  is  born  in  the  party's  life,  he  is  capable  of  a 
limitation  to  himfelf  for  life,  with  remainder  over  to  his 
fon  in  ftricl:  fettlement."     N  ow  the  cafe  of  a  will-,  as  here 
put,  is  of  a  will  in  exercife  of  a  power,  in  which  refpecT: 
in  the  cafe  of  a  will,  as  well  as  in  the  cafe  of  a  deed,  the 
limitation  over  to  the  fons  of  a  perfon  unborn  at  the  time 
pf  the  creation  or  confummatim  of  the  power,  but  born 

before 
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remainder  to  C.  for  life;    B.    at  the  teftator's 
P.  273.   *  death  had  never  had  a  fon  born  ;  here  it  was  ' 
held   that  till  the  event  of  B.'s  "having  a  fon 

ihould 

before  the  will,  executing  the  power,  was  confummatc 
by  the  death  of  the  donee  of  the  power  would  clearly,  as  in-.' 
refpe£t  to^i^diftin£tion,  be  void,  although  a  fon  was  botn 
the  day  following  the  making  fuch  will  in  exercife  of  fuch 
power.  This  gentleman  therefore  mufl:  have  meant  to 
fpeak  in  his  examples  of  birth  after  a  deed  or  will  creating 
the  power,  and  not  after  a  deed  or  will  exercifing  fuch 
power  previously  created. 

In  the  cafe  of  Routledge  and  Dorrell  above  dated,  the 
owner  of  the  power  (the  mother)  in  conftderation  of  the 
marriage  of  her  daughter,  by  the  marriage  fettlemenr, 
executed  according  to  her  power,  to  make  fome  provifion 
for  her  fon-in-law,  and  daughter  and  her  iffue,  by  virtue 
of  the  power,  appointed  one  thoufand  pounds,  part  of  the 
money,  fubject.  to  the  power,  to  her  daughter  E.  imme- 
diately after  her  the  mother's  deceafe,  to  be  transferred  to 
truftees  upon  truft,  for  her  intended  hufband  for  life,  in 
cafe  he  fhould  furvivc  the  mother,  and  after  his  deceafe 
for  his  wife  for  life,  in  cafe  lhe  mould  furvive  him,  and 
after  the  deceafe  of  the  furvivor  for  all  and  every  the  child 
and  children  of  the  marriage,  in  fuch  fhares  and  propor- 
tions, manner  and  form,  upon  fuch  condftions,  and  under 
fuch  reftriclions,  and  at  fuch  time  and  times  as  her  fon  and 
daughter  fhould o  appoint,  and  in  default  of  appointment, 
equally,  with  furvivorihip-,  and  if  there  mould  be  no  chil-. 
dren  or  all  fhould  die,  before  they  ihould  be  intitled,  to 
the  furvivor  of  her  intended  fon  and  daughter  his  or  her 
executors  and  adminiftrators.  And  one  queftion  was, 
whether  this  appointment  was  good  within  the  power  and 
the  rules  of  law,  being  an  appointment  (in  consideration 
of  the  intended  marriage  of  the  daughter)  of  a  certain 
portion  of  that  of  >  which  the  daughter  might  have  been 
made  the  appointee;  but  fettling  that  fo  as  to  give  inte- 
refls  to  perfons,  who  could  not  have  been  objc£ts  qf  a 
direct  appointment?  And  his  Honor  was  of  opinion,  that 
wherever  there  is  a  power  to  appoint  among  perfons 
capable  of  fuch  appointment,  and  they  come  in  effe  at  the 
particular  times   to  make  the  appointment  good,  a  fum 

appointed. 
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*  fhould  be  decided   one  way  or  the  other,  by  *  P.  374. 
the  birth  of  fuch  Ton,  or  by  B.'s  death  without 

*  one,  the  freehold  defcended   to  the  devifor's    r  305  ) 

heir  *  P.  375- 

appointed,  as  in  this  cafe,  to  the  daughter  upon  marriage, 
though  modified  with  refpeft  to  the  objects  of  the  mar- 
riage, was  a  good  appointment,  not  to  the  objecls  of  the 
marriage,  but  to  the  daughter  herfelf;  and  this  appoint- 
ment was  a  good  appointment  to  her,  though  if  it  had  been 
done  by  will,  and  independent  of  any  modification  introduced 
by  the  daughter.,  it  would  not  have  been  good ;  becaufe  the 
hufband  and  children  of  the  marriage,  born  after  the  death 
of  their  grandmother,  were  not  immediate  objects  of  ap- 
pointment. Therefore  it  was  juji  as  if  it  was  appointed  to 
her,  and  Jhe  had  fettled  it  fo  with  her  hufband. 

Powers  of  appointment  of  this  nature  may  be  divided 
into  general  powers,  and  particular  powers. 

A  general  power  of  appointment,  isdiftinguifhable  from 
a  particular  power  of  appointment,  inafmuch  as  the  for- 
mer, enables  the  party  to  appoint  the  eftate  to  any  perfons 
he  thinks  proper  having  a  capacity  to  take  under  a  power, 
whereas  the  latter  reftrains  him  to  particular  objecls,  as  the 
children  of  the  party  himfelf  or  of  any  other  perfons  fpe- 
cifically  defcribed. 

General  powers  may  be  confidered  as  in  two  predica- 
ments, viz.  where  the  powers  are  referved  by  the  owner 
of  the  eftate,  retaining  at  the  fame  time  his  original 
ownerfhip  by  a  refulting  ufe,  or  exprefs  limitation  of  the  fee 
to  himfelf ;  and  powers  referved  by  the  owner  on  aliening 
the  eftate  for  a  good  confideration,  as  marriage,  or  the 
like,  or  to  a  ftranger  in  confideration  of  money. 

But  whether  fuch  general  powers  be  in  the  fir/}  or  thefecond 
of  thefe  predicaments,  it  appears  to  me,  that  if  the  act  be 
merely  and  abjlracledly  an  exercife  of  the  power  capable  of 
taking  efFecl  by  virtue  cf  the  power  only,  the  principle 
before  laid  down,  "  that  the  ufes  limited  by  the  powei, 
muft  be  fuch  as  would  have  been  good,  if  limited  by  the 
original  deed,"  applies  with  equal  force  to  a  general,  as 
to  a  particular  power;  for  if  it  were  otherwife,  fuch  ge- 
neral power  of  appointment  might,  in  the  execution  of  it, 
have  the  fame  tendency  to  a  perpetuity,  as  a  particular 
power;  for  we  are  to  obferve  that  a  general  power  whilfc 
■ v    <•'■•'  the 
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vide  infra.       heir  at  law.     Therefore  till  the  birth  of  fuch 

*  P.  376.  *  fon  or  B.'s  death  without  one,  C.'s  remainder 

mull:    have   been   executory,    being   a  freehold 

limited 

the  eftate  is  unexecuted  in  the  appointee,  fufpends  the  abfo-; 
lute  alienation  of  the  fubjedl  on  which  it  attaches  by  the 
perfons  in  whom  that  fubjecl:  is  veiled,  whether  it  be  the 
owner  or  a  ftranger,  in  the  fame  degree  as  a  particular 
power;  for  whenever  the  eftate  is  executed  in  the  appoin- 
tee the  ufes  before  veiled  are  devefted,  and  diverted  into  a 
different  channel,  fo  that  no  difpofition  can  be  made  by 
thofe  who  are  poffeffed  ©f  the  legal  eftate,  while  the  power 
hangs  over  it,  which  will  not  be  fubjecl:  to  its  operation. 

Thus  if  A.  Owner  of  an  eftate  in  fee  fimple  in  lands, 
were  to  limit  them  to  the  ufe  of  fuch  perfon  or  perfoas 
(generally)  for  fuch  eftate  or  eftates,  t£c.  as  he  (A.) 
fhould  appoint,  and  in  the  mean  time,  and  fubjecl:  to  fuch 
power,  to  the  ufe  of  B.  in  fee;  and  then  A.  exercifed  his 
power  in  favour  of  C.  (*)  a  perfon  unborn  at  the  time  of 
the  creation  of  the  power  for  life,  remainder  to  his  firft. 
and  other  fons  in  fee,  fo  as  to  make  the  fons  of  C.  take 
bypurchafe;  he  would  thereby  be  enabled  to  tie  up  the 
property,  beyond  the  period  of  a  life  in  being,  and  twen- 
ty-one years  after,  computed  from  the  time  at  which  the 
inftrument  creating  the  power  bore  date  (which  is  the 
point  of  time  to  which  our  attention  muft  be  directed)  in 
the  fame  manner  as  if  fuch  declaration  were  made  in  the 
exercife  of  a  fpecial  power;  for  in. fuch  cafe,  if  the  ap- 
pointment were  valid,  no  complete  alienation  could  take 
place,  until  the  unborn  ilTue  of  the  fon  of  C.  (if  any)  he 
(C)  being  unborn  at  the  time  of  the  creation  of  the 
power,  attained  twenty- one.  Or  taking  it  in  another 
point  of  view,  the  perfon  in  whom  the  fee  is  vefted,  fub- 
lecl  to  the  power,  could  not  alien  his  eftate,  but  fubjecl: 
to  be  diverted  by  C.'s  iflue  (if  any)  and  fuch  ilTue  would 
take  the  fee-fimpie,  under  the  power,  as  purchafers  though 
the  unborn  iflue  of  a  perfon  unborn,  at  the  creation  of  the 
power. 

I  am  aware  that  fuch  general  power  is  viewed  in  a 
different  light  in  the  additional  note  to  which  I  have   fo 

(*)  N-\B.   A  capital  is  inferted  merely  to  dtftingiaifti  ihtjirji  \ 

appointee.  '    ■ 

often 
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*  limited   to  commence  in  futuro,  without   any   *  p#  «,-- 
preceding  eftate  of  freehold   to  fupport   it;  for 

*  the  freehold  defcending  to  the  heir  at  law  of  M,   *  p.  nyg. 

was 

often  alluded,  Co.  Litt.  20  r.  b  in  which  a  general  power, 
and  a  particular  power  are  diftinguifhed  by  the  circumftance 
"  that  the  former  enables  the  party  to  appoint  the  eftate  to 
"  any  per/on  he  thinks  proper;'''  and  it  is  faid  "  that  a  gene- 
w  ral  power  of  appointment  has  no  tendency  to  a  perpe- 
"  tuity,  as  from  its  nature,  it  enables  the  party  to  veil  the 
**  whole  fee  in  himfelf  or  in  any  other  perfon,  and  to 
*'  liberate  the  eftate  intirely,  from  every  fpecies  of  Iirni- 
"  tation,  inconiiftent  with  that  fee.  In  facl  therefore 
"  giving  a  perfon  fuch  a  power  is  nearly  the  fame  as  giv- 
"  ing  him  the  abfolute  fee.  The  only  difference  is,  that 
"  it  enables  him  to  do,  through  the  medium  of  a  feilin 
**  previoufly  created,  that  which,  if  the  fee  had  been  ac- 
*'  tually  limited  to  him,  he  might  do  by  a  conveyance  of 
"  the  land  itfelf."  "  So  that  in  both  cafes  his  power  of 
"  alienation  is  of  the  fame  extent."  "  But  in  cafe  of  a 
u  particular  or  qualified  power,  where  the  objects  are 
"  limited,  the  cafe  is  intirely  different.  The  limitation 
c<  of  the  objects  takes  the  land  out  of  commerce,  and 
"  of  courfe  has  a  tendency  to  that  perpetuity,  which  the 
"  Englifh  law  of  real  property  does  not  admit." 

The  author  of  thefe  notes  in  this  paffage  has  confidered 
the  mode  in  which  a  general  power  may  be  executed,  as  a 
peculiar  quality  ox  property  of  fuch  power;  whereas  it  is  no 
peculiar  property  or  quality  of  fuch  general  power  that  it 
may  be  executed  in  fee,  v  and  if  it  were,  that  would  not 
remove  the  objection,  that  the  period  at  which  the  eftate 
is  to  veft,  if  there  were  no  reftriclion,  as  to  the  capacity 
of  the  perfon  to  take  as  a  purchafer,  in  refpedl:  of  his  be- 
ing or  not  being  in  ejfe  at  the  time  the  power  is  confum- 
mate,  might  be  at  any  diftance  of  time,  however  remote. 
A  general  power,  may  be  executed  for  fuch  eftates,  as  the 
donee  of  the  power  thinks  proper,  fo  as  the  eftates  be 
within  the  limits  allowed  by  law,  and  fo  may  a  particular 
power,  if  it  extendi  over  the  fee,  and  the  objects,  in  whofe 
favour  it  is  exercifed,  be  fuch  perfons  as  the  power  pre- 
fcribes.  And  if  fuch  general  power  be  exercifed  in  favour 
of  objects,  not  capable  by  law  to  take  othenvife  as  pur- 

chafers^ 
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was  no  part  of  the  limitation  in  the  will;    but 
*  P.  379.  *  only  defcended  in  confequence  of  its  not  hav- 
ing  been   thereby  limited,    and  therefore   had 

no 

chafers,  from  the  contingency  of  their  exiftence  being  too 
remote,  the  fubje<5l  of  fuch  power,  if  the  power  be  valid, 
is  thereby  taken  out  of  commerce,  in  like  manner  and  the 
power  in  effect,  has  the  fame  tendency  to  a  perpetuity,  as 
the  fame  kind  of  limitation  by  a  fpecial  power,  when  fa 
executed.  It  makes  no  difference  in  the  public  regulation 
of  property,  whether  the  eftate  be,  by  the  exercife  of  the 
power,  veiled  in  the  unborn  child  or  children  of  the  un- 
born iffue  of  a  particular  perfon  or  particular  perfons  fpe- 
cified  in,  or  whether  it  be  thereby  vefted  in  the  unborn 
child  or  children,  of  the  unborn  iffue  of  a  perfon  unknown, 
until  pointed  out  by  the  donee  of  the  power;  the  effecV 
upon  commerce  will  be  the  fame,  and  confequently  the 
legal  objection  to  that  mode  of  exercifing  the  power 
equally  forcible. 

Indesd  where  the  general  power  of  appointment,  and 
the  legal  eftate,  are  vefted  in  the  fame  perfon  by  the 
deed  creating  the  power,  and  limiting  the  legal  eftate, 
the  inconvenience  of  a  perpetuity  will  be' prevented  upon 
another  principle  of  conftrucTion,  namely,  that  if  the 
donee  of  a  power,  and  poffeffing  the  abfolute  legal  in- 
tereft  in  the  fubje£t,  difpofes  of  part  of  his  intereft  in 
the  fubjeet  for  a  valuable  confideration  to  take  effect  out 
of  his  intereft,  and  then  executes  his  power,  for  a 
valuable  confideration  alfo,  he  will  be  confidered  as  hav- 
ing extinguished  his  power,  to  the  extent  in  which  he 
has  departed  with  his  intereft.  But  this  principle  is 
applicable  only  to  the  cafe  of  alienations  for  a  valuable 
confideration. 

And  now  I  am  fpeaking  of  powers,  whereby .  the 
party  who  has  a  fpecial  or  general  power  of  appoint- 
ment, and  is  alfo  intitled  to  the  fee,  or  to  any  particular 
eftate,  carved  out  of  it,  is  enabled  to  diveft  ufes  pre- 
viotifly  vefted,  and  whereby  fliifting  and  fpringing  ufes 
are  carried  into  effeit,  and  which,  under  different  modi- 
fications, are  become  component  parts  of  moft  fettle- 
ments,  in  which  property  of  any  considerable  value  is 
arranged,  I  fhall  offer  fome  obfervati'ons   on  the  nature 

and 


EXECUTORY    DEVISES. 

*  no  connection  with  Cs  remainder  in  the  fight  *  P.  38©. 
of  a  preceding  eftate. 

*  But  here  an  obfervation  is  to  be  attended  to,  *  P.  381. 
that  notwithstanding  the  rule,  that  if  onejimi- 

tation 

and  operation   of  deeds   framed   by    conveyancers,    for 
carrying    them  into   execution.      It  has  been  obferved 
that  all  powers,  created  for  the  purpofe  of  giving  effect 
to  Shifting  or  fpringing  ufes,  or  other  executory  limita- 
tions, take  effecl:  primarily  by  way  of  revocation  of  the 
old,  and  of  limitation  of  new  ufes.     Therefore,  where, 
in  a  fettlement,  taking  effecl:,    through   the    medium  of 
ufes,  a  fpecial   power  is  referved  to  the  owner  of  the  fee, 
or  of  fome  particular  eftate,  carved  out  of  it,  or  to  any 
other  perfons  for  enabling  him   or  them   to  fell  or  ex- 
change,   or  make  partition   or   demife,  or  the  like,  the 
deed  for  carrying  the  power  into  execution,  according  to 
the  beft  forms,  includes,    not   only  an  exercife  of    the 
power,  but  a  conveyance  by   leafe  and  releafe   from  the 
original  truftees  to  ufes  and  the  owner  of  the  eftate,  or 
fome  particular   eftate  carved  out  of  it.     This  form   of 
conveyance  is  purfued  from  the  abundant  caution  with, 
which  thofe,  who  have  praclifed  in  this  line  of  the  pro- 
feflion,  have  confidered  themfelves  as  bound  to  a£l",  and 
from  a  thorough   knowledge   of  the  legal  ejftfi  of  fuch 
powers,  and  the  operation  by  which  that  effett  is  produced. 
For  as  the  exercife  of  the  power  operates  firft  as  a  re- 
vocation of   the    old   ufes,  the  confequence  is,  that  the 
legal  eftate  neceflary  to  feed  the  new  eftates  in  the  fubjecl: 
in  which  thofe  old   ufes  were  limited,  is  reftored  to  the 
•riginal   truftees  to  ufes,  freed  and    difcharged  from  the 
ufes  previously   declared,  and,  in  contemplation  of  law, 
remains  in  thofe  truftees,  for  an  inftant,  ready   to  feed 
the  new   ufes    limited    in    the    exercife    of  the    power. 
Now,  if,  by  any  accident,  the  limitation  ci  the  new  ufes 
fhould  fail,  then  the  legal  eftate,  refiding  for  the  inftant 
in  the  truftees,  would    pafs   by  the  kafe  and  releafe,  by 
way  of  immediate  limitation,  to  the  perfons  intended  to 
take  under  the  new  ufes  declared  by  the  power;  and  upon 
the  fame    principle  of  abundant   caution,  the    owner  is 
made  a  party  to  fuch  releafe,  firft,  in  order  to  take  from 
&im  a  legal  conveyance  of  any  particular  intereft  limited 

to 
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P.  382.  *  tation  be    executory,    every    fubfequent   one 
muft  be  fo    likewife  ;    yet  a  preceding    execu- 
P.  383.  *  tory  limitation   may  be  uncertain  and  contin- 
gent, 

to  him  by  the  old  ufes,  and,  Secondly,  to  fupply  any  defect 
in  the  inftrument  out  of  which  the  power  arifes,  in  refpecl: 
of  the  creation  of  the  power,  or  the  limitation  of  ufes 
thereby  fubje£ted  to  the  power;  for  if  the  power  fhould  be 
badly  created,  and  the  limitations  in  the  original  aiTurances 
void,  the  confequence  would  be,  that  the  eftate  would 
have  remained  in  the  perfon,  by  whom  the  power  was 
created,  and  the  fubfequent  limitations  were  declared.  The 
confequence  is  that  this  form  of  conveyance  confifts  of  two 
parts;  Firft,  an  execution  of  the  power,  taking  effecl: 
through  the  medium  of  the  ftatute  of  ufes ;  Secondly,  a 
conveyance  of  the  eftate  by  tranfmutation  of  pofleflxon, 
taking  efFecl:,  through  the  medium  of  a  leafe  and  releafe, 
by  which  the  leafe  takes  effect,  through  the  medium  of 
the  ftatute  of  ufes,  and  the  releafe  by  the  common  law; 
for  a  releafe  upon  a  leafe  for  years  is  clearly  a  common 
law  conveyance,  and  not  a  conveyance  executed  by  the 
ftatute  of  ufes.  It  is  upon  thefe  principles  that  it  is  con- 
fidered  as  inartificial,  to  blend  the  execution  of  the 
power,  with  the  releafe  in  the  deed,  executing  the 
powers  or  to  declare  that  the  releafe  is  made  in  execu- 
tion of  the  power;  for  fuch  fuggeftion  is  incompatible 
with  the  nature  of  the  aflurance,  and  in  truth  deftroys 
its  efFecl:;  becaufe  in  either  of  the  latter  modes  of  pro- 
ceeding, the  whole  inftrument  is  declared  by  the  parties  | 
to  operate  through  the  medium  of  the  power,  and  there- 
fore to  involve  merely  a  proper  and  improper  execution 
of  the  power  (for  all  powers  ought  to  be  executed,  in 
the  words  in  which  they  are  given)  inftead  of  an  execu- 
tion of  the  power,  and  a  legal  conveyance  by  way  of  4' 
tranfmutation  of  pofleffion,  to  fupply  any  defect  in  the 
original  deed,  creating,  or  fubfequent  inftruments  exer- 
cifing  the  power. 

Mr.  Butler  in  his  note  upon  this  fubject  to  which  I 
have  fo  often  had  occafion  to  allude,  difputcs  the  pro- 
priety of  creating  powers  of  this  nature,  by  words 
authorizing  the  donee  of  the  power  (where  the  object  of 

the 
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gent,  when  a   fubfequent  limitation  though   it 
*  be  to  take  effect  in  future,  may  not  be  uncer-   *  P.  384. 
tain  or   conditional  (otherwife  than  in  refpecl: 

of 

the  power  is  to  enable  him  to  fell  or  exchange,  grant, 
leafe  or  demife)  to  fell,  or  exchange,  grant,  leafe,  or 
demife;  that  Gentleman  conudering  that  thereby  the 
terms,  exprefling  the  operation  of  appointments  and  con- 
veyances, are,  both  in  the  deeds  creating  the  powers, 
and  the  deeds  by  which  they  are  exercifed,  confounded. 
Now  it  appears  to  me  that  the  canfufion  may  not  be 
.  in  the  terms  themfelves,  but  in  the  ideas  entertained  in 
refpett  of  the  terms  and  their  application.  The  creator 
of  powers  of  this  nature,  is  not  meant  to  defcribe  the 
operation  through  which  the  purpofe  of  his  delegation  is 
effected,  but  what  he  delegates ;  therefore  it  feems  to  me 
perfectly  correct  to  fay,  the  donee  "  mall  have  power  to 
fell"  or  to  demife,  or  to  "  exchange"  or  "  it  {hall 
be  lawful  for  him  "  to  fell"  or  "  exchange"  or 
"  to  demife"  for  that  which  he  is  to  do  is  to  fell  or 
exchange,  or  demife;  the  medium  through  which  he  is  to 
do  it,  is  the  exercife  of  a  power,  becaufe,  having  no 
intereft  himfelf  in  the  fubjeft,  he  cannot  affeft  that 
fubjecl  but  by  delegation  from  him  who  has  an  intereft 
therein;  but  the  thing  to  be  effected,  whatever  may  be  the 
medium,  is  a  fale,  exchange  or  demife,  and  a  fale  or  ex- 
change, or  demife,  not  of  the  perfon  through  the 
medium  of  whofe  direction  or  appointment  it  is  pro- 
duced, but  of  the  perfon  who  delegated  the  power, 
whereby  it  is  produced.  When  executed  it  ftands  as  2 
limitation  or  limitations  in  the  deed  creating  the  power. 
It  is  the  a£t  of  the  creator  of  the  power  by  the  agency 
of  the  donee  of  the  power.  It  is  therefore  juft  as  much 
I  a  fale  or  exchange,  or  demife,  as  if  made  by  the  perfon 
who  delegates  the  power,  or  as  a  fale  or  exchange  by  a 
perfon  under  a  warrant  of  attorney,  to  fell  or  exchange, 
and  execute  conveyances  for  that  purpofe ;  the  only  dif- 
ference is  in  the  medium  or  operation  by  which  it  takes 
effect;  the  effe£fc  is  produced  by  different  modifications 
of  delegated  authority,    but   the    thing    efFe&ed    is    the 

fame. 

It 
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P.  385.   *  of  the  poffibility  of  its  expiration  before  the 
former  vefts  or   fails)  but  may    be   fo   limited 
P.  386.   *  as  to  take  effect,  either  in  default   of  the  pre- 
ceding 

It  is  faid  in  the  note  above-mentioned  "  that  where 
the  power  of  felling  or  exchanging  is  gWen  in  the  terms, 
that  it  fhall  be  lawful  for  the  truftees,  to  grant,  bargain, 
fell,  releofe  and  confirm  the  lands,  it  is  improper;  for,  in" 
the  ftri<St  fenfe  of  thofe  words,  it  is  impoflible  for  the 
truftees   to    giant,  bargain,  fell,  releafe   or  confirm,  be- 

,  caufe  they  have  ?io  attnal  eft  ate,  except  their  ejiate  for  pre- 
ferring Contingent  Remainders,  and  therefore  cannot  con- 
vey the  lands  for  a  larger  term,"  But  it  feems  to 
me  perfectly  immaterial,  in  what  form  of  language  the 
power  is  conceived.  Whether  it  be  enabling  the  donees 
ta  revoke  the  old  ufes,  and  appoint  new  ufes,  or  enabling 
them  to  grant,  bargain,  fell,  releafe  and  confirm,  or  in 
any  other  terms.  Whether  the  power  be  vefted  in  the 
truftees,  or  in  third  perfons,  they  (the  donees  of  the 
power)  want  no  eftate  to  transfer,  previous  to  the  in- 
ftant  of  executing  their  power,  a  feifm  or  eftate  will 
arife  in  the  donees  of  the  power,  if  they  are  the  truftees 
of  the  legal  eftate;  if  they  are  not,  then  in  the  truftees 
of  the  legal  eftate  under  the  deed  creating  the  power, ' 
fufficient  for  the  purpofes  of  the  power,  under  the  cir- 
cumftances  of  the  power,  by  that  magical  tranfmutation 
of  poffeflion,  which  the  ftatute  of  ufes  produces,  and 
which  is  adequate  to  every  purpofe,  required  to  carry  the 
power   into  effecl:.     So   that   where   the   creator  of  the 

y  power  fays  J&it  fhall  be  lawful  for  the  donee  of  the 
power,  (be  that  donee  the  truftee  of  the  legal  eftate 
which  is  to  feed  the  ufes,  neceiiary  to  effectuate  the 
power,  or  barely  the  donee  of  the  power)  to  grant, 
bargain,  fell,  releafe,  and  confirm;  and  fuch  donee  ex- 
ecutes an  inftrument,  whereby  he  transfers  the  fubjeel  by 
thoje  words  with  fuch  formalities  as  are  required  to  attend 
fuch  execution,  the  ftatute  of  ufes  draws  into  the  truftees*- 
fuch  an  eftate,  as  is  adequate  to  transfer  a  poffeffion  to 
fuch  ufes,  as  fuch  grant,  bargain  and  fale,  releafe,  and 
confirmation  requires,  and  the  appointee  is  in  as  grantee, 
bargainee  and  releafee  of  the  creator  of  the  power,  and 
fell  the  covenants  and  warranties  which  run  with  the  land 

are 
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ceding  limitation   taking  effecT:   at   all,    or   by, 
*  way  of  remainder  after  it,  if  that  fhould  take   *  P.  387. 
effect.      In   either   of  thole  cafes,    we  fee,    it 

muft 

are  transferred  to  the  appointee,  juft  as  they  would  have 
been  had  the  creator  of  the  power,  himfelf>  conveyed 
the  eftate  by  thofe  forms  of  conveyance.  So  if  the  power 
is  to  exchange,  the  ftatute,  on  the  exercife  of  the  power, 
effe&s  an  exchange  with  all  its  concomitant  incidents, 
by  means  of  the  agency  of  the  donee  of  the  power,  who, 
whether  he  be  a  donee  of  the  power  only,  or  both  donee 
of  the  power  and  truftee  of  the  legal  eftate,  a&s  in- 
ftrumentally  only,  fo  far  as  he  confines  himfelf  to  the 
power,  and  merely  names  the  appointee,  and  afcertains 
the  ufes  necefTary  to  effeiSr.  the  purpofe,  and  the  ftatute 
fiipplies  all  the  machinery. 

It  is   admitted  in   the  note  to  which   I  have  alluded 
gj  that  eftates  created  by  powers  and  eftates  created  by 
conveyances,  are  after  their  creation  the  fame."     I  am 
not  aware,  what    is  the  meaning  of  this  proportion,  if 
it  be  not,  that  whether  a  fale,  an  exchange,  or  a  leafe 
be  produced  by  a  power,  or  by  a  conveyance  by  the  limi- 
tation of  ufes,  it  is  a  fale,  an  exchange,  or  a  leafe,  with 
all  the  incidents  appertaining  to  thofe  modes  of  enjoying 
property;  if  it  mean  merely  that  eftates,  howevct  created, 
are  portit>ns  of  time  in  property,  which  is  the  only  fenfe 
I  can  annex  to  the  propofirion,  if  it  be  not  that  before 
mentioned,  it  feems  merely  a  circuitous  mode  of  expref- 
fing  a   felf- evident  propofition,  namely,  that  an  eftate  is 
an  ejiate.     But  if  the  former  be  the  true  meaning  of  the 
propofition,  furely  there  can  be  no  confufion  in  denomi- 
nating a   power,  the  exercife  of  which  produces  a  fale, 
or  an  exchange,  or  a  bargain  and  fale,  or  a  releafe,  or  a 
confirmation,  or  a  leafe,  a  power  of  felling, 'or  a  power 
of  exchanging,    or  leafing,    &V.  and    the     intereft,    or 
eftate  effe&ed  by  the  exercife  of  fuch  power,  is  a   fale, 
an   exchange,  a  leafe  or  the  like;    what  confufion   can 
arife  from  creating  the  power  in  the  appropriate  term  by 
which  the  thing  to  be  effected  thereby  is  known ;  that  is, 
by  the  words  "  that  it   fhall   be  lawful    for  the  donee," 
i.  e.  that  the  donee  (hall  have  power,  to  grant,  to  bargain 
Vol.  II.  S  and 
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*  P  388.  *  muft  veft  at  the  time  appointed  for  the  preced- 
ing  limitation  to  veft  ;    for  mould  the  preced- 
ing 

and    fell,    to   releafe,    to  confirm,    to  exchange,    or  t» 
leafe,  &c. 

Perhaps  I  may  be  faid  to  be  playing  with  words  my- 
felf,  unlefs  I  can  fuggeft  fome  folid  reafon,  why  I  am  f© 
ilrong  an  advocate  for  retaining  the  language,  in  creat- 
ing thefe  kinds  of  powers  "  to  be  found  as  (Mr.  Butler 
obferves)  in  the  beft  drawn  fettlements,"  and  1  believe  I 
might  fay,  in  all  well  drawn  fettlements,  from  the  periods 
at  which  fuch  fettlements  were  firft  in  ufe  to  the  prefent 
day.  I  think  the  circumftance,  that  the  exercife  -  of 
the  power,  does  much  more  than  merely  efFe&uate  the 
appointment  of  a  ufe  in  lands,  is  in  itfelf  a  folid  reafoni 
for  purfuing  the  practical  form  now  ufed.  It  places  the 
appointee  in  relation  to  the  creator  of  the  power,  in  all 
refpe£r.s,  in  the  fame  jituation,  as  if  the  creator  of  the 
power  authorizes,  and  the  appointee  is  that  character  : 
He  is  the  vendee,  the  exchangee,  the  bargainee,  the 
releflee  or  the  lejfee. 

Upon  what  ground  is  it,  that  the  appointee  under  an 
exchange,  is  entitled  to  the  implied  warranty  incident  to.- 
an  exchange,  but  that  the  tranfa£tion  is  an  "  exchange." 
Upon  what  ground  is  the  leflee  under  fuch  a  power  in- 
titled  to  the  advantages  derived  to  leflees,  under  the 
ftatutes  in  their  favour,  and  the  creator  of  the  power, 
or  his  heirs  intitled  to  the  remedies  given  [to  leflbrs,  by 
thofe  ftatutes  for  recovery  of  their  rents,  &JV.  but  that 
the  former  are  leflees,  and  the  latter  leflbrs,.  and  the' 
eftate  a  leafe.  And  might  it  not  be  contended,  that  if 
the  donee  of  the  power  cannot  exchange  or  cannot  leafe, 
that  the  appointee  is  not  in  by  exchange,  or  is  not  a 
leflee.  Perhaps  in  thefe  times,  fuch  an  argument  might 
not  meet  with  much  attentionT  but  why  expofe  parties 
to  the  portability  of  fuch  an  argument  againft  them, 
when  by  purfuing  the  common  form  ufed  by  the  beft  con- 
veyancers, even  a  momentary  doubt  is  avoided.  Upon 
the  whole  it  feems  to  me  the  portability  of  railing  a  doubt 
is  a  folid  reafon  for  avoiding  the  adoption  of  unufml 
language  in  fuch  cafes,  and  that  therefore  the  alteration 
fuggefted  in  the  practical  forms,  ufed  in  creating  fuch 

powers, 
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*  ing  limitation  fail  of  taking  effect,  the  fubfequent  *  P.  389. 
One  will  then  vefl  in  pojfejion  ;    fhould  the  pre- 
ceding take  effect,  the  fubfequent  one  would  at 
the  fame  inftant,  veji  in  intereft  as  a  remainder    (  397  ) 
upon  the  preceding  one,  and  then  become  liable 
to  the  fame  modes  of  deftruction  as  other  re- 
mainders  of   the  fame   kind  are  fubject   to. — 
Thus,  where  there  was  a  devife  to  two  truftees 
and  their   heirs  to   receive    the  rents    until    B.  Lown'fwtrd 
!  mould  attain  21  ;  and  if  B.  mould  attain  21   or  "-Edwards, 
have  iffue,  then  to  B.  and  the  heirs  of  his  body, Vldefupra  l6?' 
but  if  B.  fhould  happen  to  die  before   21  and 
without  iffue,   remainder  over;  B.  attained  his 
age  of  21,  and   afterwards  died   without  iffue: 
Lord   Hardwicke,   confidering  the  word  and  as 
ufed  for  or,  and  the  condition  as  disjunctive  in- 
ftead  of  copulative,  decreed  that  the  remainder 
over  mould  take  effect,    upon  the  apparent  in- and  ^Ide  **»y- 

r     1  (Y  u         •      n         u        1  1  wood  *•  Stl1" 

tent  or  the  teltator,    that  it  ihould  take  place, imgfleet, infra, 
either  in  default  of  B's  attaining  21,  or  on  his 
dying  without  iffue. 

And  where  feme  covert,  purfuant  to  a  power,  Southby*. 
left  her  hufband  the  profits  of  certain  eftates  for  *  y^l 

l!  life,  and  after  his  death  her  eftates  to  her  chil- 
dren, if  (he  mould  leave  any  to  furvive  her,  but 
in  cafe  (he  mould  leave  no  fuch  child  or  chjldren, 

J'  nor  the  iffue  of  fuch  child  and  children,  *  and  af-  m  p 

i  ter  the  deceafe  of  her  hulband,  (he  gave  the  ef-        *   ■ 
tates  to  J.  K.  making  him  her  fole  heir  in  default 
of  iffue  left  by  her.     Lord  Hardwicke  held,  that 
the  children  took  eftates-tail,  and  not  in  fee,  and 
that  the  devife  to  J.  K.  was  a  vejled  remainder,    f  . 

and  not  a  limitation  to  take  effect  only  on  the   ^  ^9     ) 
event,  of  the  teftatrix's   dying  without  leaving 

i  any  child  or  the  iffue  of  any  living  at  her  deceafe. 

(« 

powers,  rather  tending  to  produce  than  to  avoid  con- 
J£  fufion,  had  better  be  omitted  than  adopted. 

S  2  H< 
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And  vide 
Barker  v. 
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He  faid  the  teftatrix  had  only  exprefled  the  dou- 
ble contingency,  which  there  is  in  the  cafe  of 
every  limitation  in  remainder  after  an  eft  ate  tail, 
viz.  there  being  no  iflue  at  all,  or  all  fuch  ifiuc 
dying  without  iflue. 

We  muft  be  careful  however  to  diitinguifh 
cafes  of  this  nature,  from  a  cafe  where  a  teftator 
devifed  to  B.  his  fon  and  heir,  and  if  he  died  be- 
fore twenty-one,  and  without  iflue  of  his  body 
then  living,  the  remainder  over,  &c.  B.  furviv- 
ed  the  twenty-one  years,  and  it  was  held  that  he 
had  a  fee-fimple  immediately,  and  that  the  eftate- 
tail  was  to  arife  upon  a  contingency  which  never 
happened,  as  he  attained  twenty-one  :  and  like- 
wife  from  a  cafe,  where  the  teftator  devifed  land 
to  his  wife  till  his  fon  came  to  his  age  of  twenty- 
one  years,  and  then  that  his  fon  fhould  have  the 
lands  to  him  and  his  heirs,  and  if  he  died  with- 
out *  iflue  before  his  faid  age,  then  to  his  daughter 
and  her  heirs  ;  it  was  held  to  be  an  executory  de- 
vife  to  the  daughter,  if  the  contingency  happen- 
ed ;  and  that  in  the  mean  time  the  fee  defcended 
to  the  fon,  and  if  he  attained  twenty-one,  though 
he  afterwards  died  without  iflue,  or  if  he  fhould 
leave  iflue,  though  he  died  before  twenty-one, 
yet  the  daughter  was  not  to  have  the  lands ;  be- 
caufe  he  was  to  die  without  iflue,  and  before 
twenty-one  to  intitle  her. 
.  For  in  thefe  two  laft  cafes  we  obferve  the  devife 
to  the  fon  in  fee,  fo  as  not  to  admit  a  regular  re- 
mainder after  it ;  whereas  in  that  of  Brown/word 
v.  Edwards,  the  firft  devife  was  in  tail  j  upon 
which  circumftance  Lord  Hardwicke  laid  fo  much 
ftrefs,  as  to  fay,  that  had  the  firfl  devife  been  to 
B.  and  his  heirs,  the  conftruction  he  gave  could 
not,  he  believed,  be  made ;  for  where  there  was 
fuch  a  contingent  limitation,  he  did  not  know 
that  the  court  had  changed  the  word  heirs  into 
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heirs  of  the  body,  to  make  it  fo  throughout ;  and 
it  may  be  remarked,  that  this  diftinclion  feems 
founded  upon  a  principle   nearly  allied   to  the  . 
grounds  of  that  diftinclion  which  I  have  dated 
above,  between  the  cafes  of  Pells   verf.  Brown  supra,  p.  30;. 
and  Spalding  v.  Spalding. 

*  I  have  already  obferved,  that  where  a  devife  is  *  P,  392* 
made  upon  a  condition  annexed  to  a  preceding 
eftate,  that  is,  where  it  is  made  after  a  preced- 
ingexecutory  or  contingent  limitation,  or  is  limit- 
ed to  take  efFecl  on  a  condition  annexed  to  any 
preceding  eftate  ;  if  that  preceding  limitation  or  Vld^ fuPra* 
contingent  eftate  never  ihould  arife  or  take  efFecl,  V  /QO  \ 
the  remainder  over  will  neverthelefs  take  place, 
the  firft  eftate  being  confidered  only  as  a  preced- 
ing limitation,  and  not  as  a  preceding  condition 
to  give  efFecl  to  the  fubfequent  limitation. 

This  I  have  inftanced  in  the  cafe  of  a  devife 
to  truftees  for  eleven  years,    remainder  to  the 
fons  of  B.  fucceffively  in  tail,    provided    they 
ihould  take  the  teftator's  firname,  and  if  not,  orgcatter-     . 
they  fijould  die  without  iffue?  remainder  to  the*.  Edge, 
firft  Ton  of  C. ;  and  though  the  devife  to  the  fons  Su?ra'  P-  l63' 
of  B.  failed,  yet  the  remainder  to  the  fon  of  C, 
took  efFecl,  and  the  limitation  to  the  fons  of  B. 
was  not  held  to  be  a  condition  precedent  to  its 
taking  efFecl. 

So  where  A.  pofFefFed  of  a  term  for  years,  de- 
vifed  it  to  his  wife  for  life,  and  after  her  death  to  j0n«  •weft-' 
the  child  fhe  was  then  enfeint  with,  and  if  fuch  combe, 
child  fhould   die  before  the  age  of  twenty-one, 
*then  one  third  part  of  the  faid  term  to  his  faid  *  P.  igi,, 
"  wife,  and  the  other  two  thirds  to  certain  other 
perfons ;  one  queftioii  was,  whether  this  devife 
to  the  wife  was  good,  as'  the  event  happened  ; 
becaufe  the  wife  was  not  enfeint,  and  fo  the  con-? 
tingency  upon  which  the  devife  was  made  to  her, 
w'z.  the  child's  death  under  twenty-one  years  of 
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Rep.  184. 

Hopkins  v. 
Hopkins, 
Caf.  Temp. 
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Vide  fupra, 
p.  231. 


age  never  happened.     Lord  Harcourt  held  that  it 
was  good. 

*  However  where  lands  were  devifed  to  A.  in 
fee,  upon  condition  he  fhould  pay  the  teftator's 
debts,  &c.  if  he  did  not,  then  to  B.,  A.  died 
in  teftator's  life-time,  and  it  was  held  that  B  took 
nothing. 

But  the  authority  of  the  la  ft  cafe  has  been  ie- 
peatedly  over  ruled,  by  feveral  fubfequent  deter- 
ruinations.  Thus  in  the  cafe  of  Hopkins  v.  Hop- 
k'nUy  where  the  firft  devifee  died  in  the  life-time 
of  the  devifor  ;  the  Contingent  Remainders  over, 
as  they  were  not  vetted  at  the  devifor's  death  and 
*P.  394.  the  preceding  freehold  *  failed,  were  held  to  enure 
by  way  of  executory  devife. 

And  again,  in  a  cafe  in  B.  R.  where  the  above 

Fulham,  cited   mentioned  limitation  in  the  cafe  of  Jones  v.  Weji- 

1  Vez.  421.     c&mbe  was  brought  into  queftion  again/    Lee  C. 

3  Bum  1624.    J*  delivered  the  opinion  of  the  court,  "  That  the 

■'  limitation  over   was  good,  that  the  devife  to 

u  the  infant   being  ineffectual,  was  out  of  the 

"  cafe,  and  the  law  the  fame  whether  the  devife 

immediately  preceding  the  limitation  over  was 

originally  void,  or  become  fo  by  non-exi(tence 

or  non-entity  of  the  perfon  ;  for  that  fincethe 

"  law  allows  fiich  limitation  over,  it  allows  the 

"  waiting  for  it  ;    that  it  was  one  of  thofe  exe- 

"  cutory  limitations  which  depend  on  fome  con- 

"  tingency,  on  the  failure  of  a  preceding  linn- 

**  tation ;  none  of  which  take  in  all  the  ways  of 

V  failing,  but  ftill  it  was  the  fame  thing." 

This  refolution  was  upon  the  leafehold  part  or 
the  eftates  which  palled  by  the  will.  But  after- 
wards the  fame  point,  in  regard  to  the  freehold 
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*  The  cafe  of  Grafcott  v.  Warren,  fhortly  ftated  here 
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lands,  came  into  queftion  before  the  C.  B.  which 
court  was  of  opinion,  that  the  event  of  no  child's 
being  born  was  a  cafus  omiffus,  concerning  which 
no  direction  was  *  given  by  the  will ;  that  the  *  P«  39S> 
rule  was,  that  an  heir  at  law  is  not  to  be  difin- 
herited  but  by  exprefs  words  or  neceflary  impli- 
cation ;  fo  that  upon  that  ground  the  devife  over 
could  not  take  effect:  that  Andrews  v.Fulham 
being  a  determination  on  the  leafehold,  was  dif- 
tinguifhable  ;  that  the  plaintiff  there  had  affented 
to  the  devife  over,  and  fo  was  concluded :  and 
that  there  was  a  difference  of  conduction  be- 
tween the  leafehold  and  freehold,  becaufe  of  the 
favour  fhewn  to  an  heir  at  law. 

Upon  this  another  ejectment  was  brought  in  Gulliver ». 
B.  R  ,  when  Lee  Ch.  J.  delivered  the  opinion  of  YwliP'ios 
the  court,  that  the  devife  over  was  to  be  confi- 
dered  as  a  limitation  fubfequent ;  the  firft  as  a 
preceding  limitation    (not  a  condition)    which,    (  403   ) 
whatever  way  it  was  laid  out  of  the  cafe,  the 
other  took  effect. — That  the  true  conduction  of 
the  will  was  that  there  was  a  good  devife  to  the 
wife  for  life,  with  contingent   remainder   to  the 
child  in  fee,  with  a  devife  over,  which  they  held 
a  good  executory  devife,  as  it  was  to. commence 
within  twenty-one  years  after  a  life  in  being  ;  and 
if  the  contingency  of  a  child  never  happened, 
then  the  laif.  remainder  was  to  take  effect  upon 
the  death  of  the  wife :  and  the  number  of  *  con-  *  P*  556. 
tingencies  were  not  material,  if  they  were  all  to 
happen  within  a  life  in  being,  or  a  reafonable 
time  afterwards. 

Again,  in  another  cafe,  where  the  feltator  gave  Fonereau  «, 
a  fum  of  money  to  truftees,  to  pay  the  yearly  J^jj""* 
intereft  and  produce  thereof  to  his  children  after 
their  ages  of  twenty-one,  equally  between  them, 
and  after  their  refpective  deceafes,  to  divide  the 
(hare  of  each  child  among  the  iffue  of  fuch  child, 

as 
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as  the  parent  fhould  appoint,  and  for  want  of 
appointment  amongft  fuch  irTue  equally  at  their 
refpective  ages  of  twenty -one  years,  and  in  cafe 
any  fuch  ilTue  fhould  die  under  that  age,  the 
mare  of  the  hTue  fo  dying  to  go  to  the  furvivors, 
:  and  in  cafe  all  the  irTue  of  any  of  the  teftator's 
children  mould  die  under  twenty -one  ^  to  be  divided 
equally  among  all  the  tejlator's   other  children :  P. 

(  404  )  one  of  the  teftator's  children  died,  after  attaining 
the  age  of  twenty-one  withou*  having  had  any 
ijjue.  And  the  queftion  was,  whether  his  fhare 
-was  absolutely  vefled  in  him,  and  if  not,  then  as 
the  teftator  had  made  no  provifion  for  the  fhare 
of  any  child  who  fhould  have  no  ijfue,  it  was 
contended  it  mould  fall  into  the  rcfidunm  of  his 
perfonal  eftate :  for  that  the  only  cafe  in  which 
any  child's  fhare  was  given  over  to  the  Surviving 

*P.  397.  children,  was  *  upon  the  contingency  of  all  the 
iffue  of  fuch  child  dying  under  twenty  one, 
which  here  had  not  happened,  becaufe  P.  never 
had  iffue. 

Lord  Hardwicke  was  clear  that  it  never  veiled 
in  P  himfelf,  for  nothing  was  given  to  the  chil- 
dren themieives  but  the  fnare  of  the  yearly  pro- 
duce or  inter eji  of  the  principal  mm.  But  he  was 
of  opinion  that  it  went  according  to  the  devife 
over ;  and  though  a  dift.inct.ion  was  taken  be- 
tween that  and  the  cafe  of  Jones  v.  Wefl  combe, 
upon  the  ground  of  its  being  a  difpofition  merely 
of  perfonal  things,  and  therefore  not  to  be  con- 
fidered  as  difpofed  of  by  way  of  remainder,  but 
as  to  take  effect  ftriclly  according  to  the  contin- 
gency upon  which  they  are  limited  ;  yet  his  Lord- 
ihip  faid  the  cafe  of  Jones  v.  Weftcombe,  was  an 
authority  directly  contrary,  according  to  Lord 
Harcciirt's  opinion,  and  that  he  was  of  Lord 
Jrlarcourfs  opinion  upon  the  reafon  of  the  thing  ; 

that 
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that  there  could  be  no  reafon  for  a  devife  over  in    (  405  ) 
icafe  of  the  iffue  of  a  child  dying,  and  not  in  the 
icafe  of  a  child  itfelf  dying  without  any  iffue  at 
all. 

He  thought  there  appeared  an  intent  that  it 

mould  go  over  abfolutely  j  that  the  introductory 

words  of  the  refiduary  claufe  were,  *  after  -pay-  *  P.  398, 

I  ment  of  all  debts  and  legacies,  he.  he  gave  the  re- 

\fidue ;   that   this  was  a  particular  legacy  divided 

\  from  what  he  intended  to  be  the  refidue  j  and  his 

Lordfhip  was  of  opinion,  the  fhare  of  P.  ought 

to  go  among  the  furviving  children. 

So  in  the  cafe  of  Avelyn  v.  Ward,  where  A.  1  Vczey  4a©. 
devifed  his  real  eftate  to  his  brother  B.  and  his 
heirs,  on  condition  that  B.  mould  give  a  releafe 
within  three  months  after  the  teftator's  death  ; 
but  if  B.  mould  neglect  to  give  fuch  releafe,  he 
devifed  it  to  R.;  the  firft  devifee  died  in  the  life- 
time of  the  teftator,  and  it  was  decreed  that  the 
devife  over  mould  take  place ;  and  though  a  dif- 
tinction  was  contended  for  between  the  cafe  of  a 
remainder  over*  after  an  executory  particular 
eftate  only,  and  thofe  cafes  wherein  an  executory 
devife  was  introduced  after  a  difpofition  of  the 
whole  fee,  yet  Lord  Hardwicke  exploded  that 
dilinclion,  as  he  did  not  find  (he  faid)  any  au- And  vide  Hay- 
thority  to  warrant  it ;  and  he  thought  the  cafe  of  ward*  Stiliing- 
Jones  v.Weflcombe,  above  cited,  a  ftrong  autho- 
rity, thaft  the  conftruction  ought  to  be  the  fame,  (  406  ) 
whether  it  be  the  cafe  of  a  remainder  limited 
conditionally  after  a  particular  eftate,  which 
never  takes  effeel:,  or  whether  it  be  a  contingent 
limitation  after  a  fee :  for  *  in  that  cafe  it  was  fo  *  P.  299. 
in  refpeel:  to  the  freehold,  notwithftanding  the 
devife  for  life,  which  was  precedent  to  the  limi- 
tation in  fee  to  the  child ;  for  as  that  fee  to  the 
child  flood  before  the  limitation  over,  the  pre- 
ceding 
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ceding  eftate  for  life  did  not  alter  the  cafe  as  t» 
that  point  {a). 

It 

(a)  So  where  one  deviled  copyhold  lands  in  manner 
following,  "  as  to  my  copyhold,  which  I  have  or  intend  to 
furrender  to  the  ufe  of  my  will,  1  give,  &c.  and  the  re- 
maining third  I  give  to  the  child  with  which  my  wife  is 
now  enfeint,  and  to  the  heirs  of  fuch  child  or  children  for 
ever  j  and  if  fuch  child  or  children  fhould  not  be  born 
alive,  or  being  born  alive  mould  die,  without  leaving 
lawful  iffue,  or  before  he  or  (he  has  difpofed  of  the  fame, 
I  give  it  to  my  wife."  The  wife  was  not  with  child. 
Lord  Hardwlcke  Chancellor  was  of  opinion  it  was  well 
devifed  and  palled  by  the  will,  and  that  it  ought  to  be 
conftrued,  as  if  he  had  faid  and  if  no  child,  be  born  alive. 
Taylor  v.  Taylor,   I  Atk.  386. 

Again  in  the  Cafe  of  Statbam  v.  Belly  where  S.  made 
his  will,  in  which,  among  other  things,  he  faid  "  Whereas 
my  wife  is  now  pregnant,  if  fhe  bring  forth  a  fon,  I  will 
that  he  mall  inherit  my  eftate  at  twenty-one  years  old, 
paying  4/.  a  year  to  my  wife,  and  30/.  a  year  to  my 
daughter,  at  her  coming  to  the  age  of  twenty-one  years, 
and  10/.  more  to  her  on  the  death  of  my  wife:  but  if  it 
be  a  daughter,  I  give  one  moiety  to  my  wife,  and  the' 
other  to  my  two  daughters,  to  be  divided  between  them 
at  the  age  of  twenty-one  years,  if  either  die  before  that 
time,  the  furvivor  to  have  her  filter's  (hare;  if  both  die 
before  that  time,  I  give  both  their  fnares  to  my  wife  and 
her  heirs  for  ever.  If  {lie  die,  then  I  give  her  {hare  to 
my  two  daughters."  The  teftator  died  leaving  his  widow 
and  an  only  child,  a  daughter;  the  teftator's  wife  was  not 
enfeint  at  the  time  of  making  the  will,  nor  at  the  time 
of  the  teftator's  death,  the  daughter  died  under  age,  and 
without  iffue.  The  queftion  ftated,  on  a  cafe  out  of 
Chancery,  for  the  opinion  of  the  court  of  King's  Bench, 
was,  whether  the  wife  took  any,  and  what  eftate  under 
this  will,  no  child  being  born.  The  counfel  againft  the 
wife  conlidered  the  limpls  queftion  to  be,  whether  it  was 
intended  by  the  teftator,  that  in  the  event  which  had  hap- 
pened, the  wife  mould  take  the  whole  eftate.  He  infixed 
fhe  mould  not,  but  upon  the  precedent  condition  expreffed 
in  the  will,  viz.  the  birth  of  a  fecond  daughter,  and  the 

death 
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*  It  has  been  faitl  indeed,    that  in   cafes  of  *  P.  400. 
executory   devifes   there   can   be   no   limitations  4  Mod.  359- 
*over;  by  which,  it  is  prefumed,  was  meant,  *  P.  401. 

that 

death  of  both  without  iflue,  which  condition  was  not  per- 
formed, and  therefore  (he  could  not  be  entitled.  For  if  a 
fon  had  been  born,  he  was  to  take  the  whole  eftate,  fub- 
je£t.  to  the  incumbrances  charged  upon  it.  If  a  daughter, 
one  moiety  only  was  to  go  to  the  wife,  and  the  other 
moiety  to  the  two  daughters ;  and  if  both  daughters  died 
without  iflue,  then  the  wife  was  to  have  the  whole; 
therefore  he  did  not  intend  that  in  all  events  the  eftate 
fhould  go  to  his  wife,  but  only  upon  a  particular  contin- 
gency, which  contingency  had  not  happened.  But  the 
court  of  King's  Bench  were  unanimoufly  of  opinion 
"  that  it  was  the  plain  intention  of  the  teftator,  that  in 
cafe  no  fon  fhould  be  born,  and  he  fhould  have  no  daugh- 
ters, who  fhould  live  to  the  age  of  twenty- one  years,  that 
the  wife  fhould  have  the  whole  eftate;  in  the  event  which 
had  happened  fhe  was  fo  entitled."  And  Lord  Mansfield, 
who  delivered  the  opinion  of  the  Court,  added,  that  the 
fa&s  of  this  cafe  differed  from  the  famous  cafe  of  y<mes  v. 
Wejlcombe,  for  here  it  was  clear,  that  if  the  teftator  had 
died  during  the  pregnancy,  the  eftate  would  have  de- 
fcended  to  the  heir  at  law  in  the  mean  time.  Cowp.  40. 
Doug  I.  65. 

And  ?  fimilar  determination  was  made  in  the  cafe  of  » 

Gordon  v.  Adolphus^  ftated  fupra  227.  in  the  note. 

In  that  cafe  it  was  contended,  on  one  fide,  that  the 
difpofition  made  by  the  teftator  of  his  effects,  after  the  life 
eftate  to  his  wife,  was  confined  to  the  event  of  her  enter- 
ing into  a  fecond  marriage;  then  and  in  that  cafe  only.,  it 
was,  that  the  refiduary  bequeft  to  the  daughter  took  place 
under  the  will. 

On  the  other  fide  it  was  infifted  that  the  teftator  meant 
to  difpofe  of  his  whole  eftate,  and  not  to  die  inteftate  as 
to  any  part  of  it.  He  had  given  it  to  his  wife  during  her 
life  or  widowhood;  after  her  death  or  fecond  marriage,  he 
devifed  it  to  his  daughter  abfolutely,  in  cafe  fhe  ihould 
have  iflue;  but  if  Hie  fhould  leave  no  iflii©,  then  it  was 
given  over. 

And 
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*  P.  402.  that  where  the  whole  intereft  is  once  *  given  or 

included  in  any  executory  devife,  it  cannot  be 

*^>,4°3»  again   limited    over  on  *  another  contingency; 

for 

£    -  And  the  event  of  the  appeal  was  agreeable  to  the  latter 

arguments,  for  the  decree  appealed  from  was  confirmed. 

Again  in  Bradford  verf.  Foley,  Dougl.  63.  which  was  a 
cafe  fent  from  the  Court  of  Chancery  for  the  opinion  of 
the  judges  of  the  court  of  King's  Bench,  ftating  that  A* 
made  his  will,  and  thereby  gave  and  devifed  all  and  fingu- 
lar,  his  real  eftates  whatfoever,  and  wherefoever  to  truf- 
tees,  and  their  heirs  in  truft  to  preferve  Contingent  Re- 
mainders, then  to  the  ufe  cf  his  fon  B.  for  life,-  remainder 
to  the  firft  and  every  other  fon,  which  he  fhould  have  by 
any  future  wife,  with  whom  he  fhould  afterwards  inter- 
marry, in  tail  male,  and  for  default  of  fuch  iffue  male  to 
the  ufe  of  the  daughters  of  fuch  marriage,  as  tenants  in 
common  in  fee-fimple,  "  provided  always  and  it  is  my  full 
u  and  exprefs  intent  and  meaning,  that  if  my  faid  fon 
"  fhall  hereafter  marry,  with  any  woman,  who  is  any 
**  ways  related  in  blood  to  M.  A  his  now  wife,  that  all 
"  and  every  the  above  limited  ufes,  as  far  as  the  fame 
u  fhall  rdate  to -the  iffue  of  fuch  future  marriage,  fhall 
"  utterly  ceafe,  determine,  and  be  void,  to  all  intents 
"  and  purpofes,  it  being  my  ftedfarr,  refolutioo,  as  far  as 
"  the  law  enables  me  to  hinder,  that  no  perfon  any  ways 
"  a-kin  to  her  blood,  or  born  or  defcended  from  any  fuch 
M  perfon,  fhall  inherit  any  part  of  my  eftate,  and,  in  fuch 
tl  cafe,  notwithftanding  there  fhall  be  lawful  iffue  of  my 
tc  faid  fon  by  fuch  future  marriage,  living  at  the  time  of 
"  his  deceafe,  my  will  and  mind  is,  that  they  nor  either 
"  of  them  fhall  take  any  thing  by  and  under  this  my  will, 
"  but  that  the  faid  truftees  fhall  ftand  feifed  of  all  and 
"  fingular  the  faid  premifes,  to  the  ufe  of  all  and  every 
<c  the  child  and  children  of  my  late  brother  E.  deceafed, 
4t  which  fhall  be  living  at  the  time  of  my  deceafe,  to  have 
"  and  to  hold  the  fame,  if  more  than  one  child,  to  them 
f*  and  their  heirs,  fhare  and  fhare  alike,  as  tenants  in 
"  common,  and  nofe-as  jointenants ;"  the  daughters'  fhares 
to  be  to  their  fcparate  ufe  "  and  in  cafe  all  and  every  of 
a  the  faid  children  of  my  (aid  brother  fhould  happen  to 
"  die  in  my  life-time,  or  after  my  death,  without  iffue, 

"  then 
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for  where  the  whole  intereft  was  not  limited  in 
the  firfl  *  executory  devife,  it  fhould  feem,  there  *P.  404. 
could  be  no  queftion  as   to  the  validity  *  of  a  *  P.  405. 

further 

"  then  I  hereby  give  and  devife  all  and  Angular  my  faid 
"  real  eftate  to  my  right  heirs;  I  mean  fuch  heirs  only  as 
"  fhall  be  no  ways  related  in  blood,  or  claim  any  defcent 
"  from  any  perfon  related  in  blood  to  the  faid  M.  A.  my 
"  fon's  now  wife  j  all  and  every  of  whom  I  utterly  ex- 
"  elude  from  any  right,  title  or  benefit  from  my  real  and 
"  perfonal  eftate,  in  any  fhape  whatsoever."  The  tefta- 
tor  died.  There  were  five  children  of  E.  his  brother, 
living  at  the  time  of  his  death.  B.  the  teftator's  fon  died 
without  iffue,  and  without  marrying  again,  leaving  T.  F. 
H.  his  heir  at  law,  but  having  made  his  will,  difpofing  of 
"  what  might  become  due  to  him  in  expectancy  or  rever- 
fion"  as  therein  mentioned.  And  the  queftion  for  the 
opinion  of  the  Court  was,  "  Whether  the  children  of  E. 
the  brother  of  the  teftator,  had  taken  any,  and  what 
eftate,  in  the  cafe  that  had  happened.  It  was  contended 
on  the  one  fide  that  the  children  of  the  teftator's  brother 
had  taken  an  eftate  tail  with  crofs  remainders,  although 
the  previous  event  on  which  the  devife  to  them  was  limit- 
ed, had  never  happened;  for  ift,  Thefe  words  were  hot 
to  be  conftrued  as  conftituting  a  condition  precedent,  but 
as  words  of  limitation.  2dly,  That  the  intention  of  the 
teftator  was  certainly  to  exclude  the  children,  that  his  fon 
might  have  by  his  then  wife,  and  yet,  according  to  the 
argument  which  would  be  made  ufe  of  for  the  heir  at  law 
of  the  fon,  fuch  children,  if  there  had  been  any,  muft 
have  taken  in  the  event  that  had  happened.  On  the  other 
fide  it  was  infifted,  that  this  was  a  condition  precedent; 
that  in  every  view  the  old  reverfion  here  muft  have  re- 
mained, and  that  as  to  intention,  it  did  not  appear  that 
the  teftator  had  taken  into  confideration,  the  event  of 
his  fon's  having  children  by  his  then  wife,  and  not  marry- 
ing again.  Et  per  Lord  Mansfield,  nothing  can  be  clearer 
than  that  the  teftator  meant  no  child  of  M.  A  mould 
take  in  any  event,  and  yet  if  this  was  a  condition  pre- 
cedent, fuch  child,  if  there  had  been  one,  muft  have 
taken. 

The 


OF   OTHER    MATTERS    RELATING    TO 

further  limitation,  becaufe  there  ft  ill  remained 
P.  406.  fome  intereft  undifpofed  *  of,  and  confequently 
fomething  more  to  limit. 

It 

The  Court  took  time  to  confider  of  their  certificate, 
and  then  certified  "  that  they  were  of  opinion,  that  the 
children  of  E.  took  eftates  tail,  with  crofs  remainders." 

So  in  the  cafe  of  Jefferys  et  Ux.  v  Reynolds  et  Ux.  6 
Bro.  Ca.  Pari.  260.  where  A.  among  other  bequefts, 
"  gave,  devifed  and  bequeathed  unto  truftees,  their  heirs, 
executors  and  adminiftrators,  refpe&ively,  all  fuch  (lock, 
funds,  mortgages,  &c.  and  all  his  eftate  therein,  upon 
truft,  that  they  fhould  pay  and  apply  the  intereft,  &c. 
unto  and  to  the  ufe  of  his  wife,  for  and  during  fuch  and 
fo  long  time  only  as  fhe  mould  continue  his  widow,  and 
be  and  remain  fole  and  unmarried,  but  in  cafe  his  wife 
fhould  after  his  deceafe  intermarry  with  any  after  taken 
hufband,  then  his  exprefs  will  and  meaning  was,  and  then 
and  in  fuch  cafe  he  did  direct  his  faid  truftees,  to  pay  to  his 
faid  wife  the  yearly  mm  of  no/,  and  no  more,  by  and 
out  of  the  intereft,  tffc.  of  his  perfonal  eftate,  over  and 
above  the  provifion  made  for  her  by  marriage  articles, 
fuch  payment  to  be  made  as  therein  mentioned,  and  then 
and  in  fuch  cafe  he  willed  and  directed  his  faid  truftees  to 
pay,  apply  and  difpofe  of  the  reudue  and  overplus  of  the 
intereft,  &c.  of  all  his  ftock,  funds,  isc.  for  and  towards 
the  maintenance  and  education  of  his  fon  C.  and  of  all 
other  his  child  and  children  by  his  faid  wife.  And  his  will 
was,  that  then  and  infuth  cafe  all  his  ftock,  £sV.  over  and 
above  what  fhould  be  fufficient  to  anfwer  and  pay  to  his 
faid  wife  the  faid  clear,  yearly  fum  of  110/.  during  her 
life,  fhould  be  received  by  his  truftees  in  truft,  for  the 
ufe  and  benefit  of  his  faid  fon  C.  and  of  all  fuch  child  and 
children  as  aforefaid,  equally  between  them,  fhare  and 
fhare  alike,  if  more  than  one,  to  be  paid,  afligned  and 
transferred  to  him,  her  and  them,  &c.  and  that  from  and 
after  the  death  of  his  faid  wife,  fuch  fums  of  money  and 
fecurities  as  fhould  be  referved  to  anfwer  and  pay  her  an- 
nuity fhould  go  in  like  manner;  and  in  cafe  it  fhould  fo 
happen  that  his  faid  fon  C.  fhould  depart  this  life  before 
twenty-one,  and  without  leaving  iflue,  and  that  he  fhould 
have  no  other  child  by  his  faid  wife,  or  there  being  fuch, 

all 
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*  It  is  true,  it  formerly  was  held,  that  where-   *  P.  407. 
ever  the  firft  executory  limitation  was  in  fuch 
*  words  as  wpuld   convey   the  whole   intereft,   *  p.  408. 

there 

all  of  them  fliould  die  in  the  life-time  of  their  mother, 
and  before  twenty-one,  then  and  in  fuch  cafe  his  will  was, 
and  he  did  thereby  authorize  and  impower  his  (aid  wife  to 
give,  difpofe,  limit  and  appoint  part  of  his  faid  perfonal 
cftate  as  fhe  in  her  difcretion  fhould  think  proper,  and  then 
alfo  he  gave,  devifed  and  bequeathed  the  reft  and  refidue 
©f  his  ftock,  &c."  unto  and  amongft  certain  perfons 
therein  named  and  defcribed  as  therein  mentioned. 

A  died  leaving  his  wife  B.  and  C.  his  only  fon,  him 
furviving.  Afterwards  C.  intermarried  and  died  without 
iflue,  having  firft  made  his  will,  and  given  fome  pecuni- 
ary legacies,  and  a  moiety  of  the  reft  and  relidue  of  his 
eftate  and  effects  to  his  wife,  and  the  other  moiety  to  his 
children,  if  any,  if  none  then  to  his  wife. 

And  on  a  bill  in  Chancery  filed  by  C.'s  wife,  among 
other  purpofes,  praying  an  account,  and  that  the  refidue 
of  her  hulband's  perfonal  eftate  might  be  paid,  afligned, 
and  delivered  over  to  her.  One  queftion  was,  whether 
fhe  was  intitled  to  A.'s  perfonal  eftate  J? 

And  it  was  infilled,  that  A.  had  not,  by  his  will,  dif- 
pofed  of  the  refidue  of  his  perfonal  eftate,  five  only  in  the 
event  of  his  wife's  marrying  a  fecond  hufband. 

And  on  a  fecond  hearing  before  the  Mafter  of  the  Rolls, 
his  Honor  on  this  point  of  the  cafe  declared,  that  on  the 
true  conftruftion  of  A.'s  will,  the  clear  furplus  of  his 
perfonal  eftate,  not  ■  fpecifically  bequeathed,  by  the  event 
which  had  happened,  was  undifpofed  of,  fubjec-t  to  the  life 
cftate  therein  to  his  widow. 

From  this  part  of  the  decree  an  appeal  was  made  to  the    . 
Chancellor,  and  the  fame  was  reverfed,  and  an  appeal  from 
that  reverfal,  carried  to  the  Houfe  of  Lords. 

And  it  was  obferved  on  behalf  of  the  appellants  in  the 
Houfe  of  Lords,  that  the  teftator  A.  had  not  given  the 
truft  of  his  perfonal  eftate  to  his  wife,  during  her  life,  but 
during  her  widowhood  only.  If  fhe  married  again,  he 
directed  his  truftees  to  pay  her,  out  of  the  produce  of  his 
perfonal  eftate,  the  annual  fum  of  no/,  only;  and  it  was 
upon  the  contingency  cf  the  wife's  frcond  marriage,  that 

he 


OF    OTHER.    MATTERS    RELATING    TO 

there  any  fubfequent  limitation  was  void,  not- 
*P.  409.    *  with  (landing  the  preceding  limitation   never 

took  effect ;  as  where  a  term  was  limited  to  a 
*  P.  410.   *  man  for  life,  and  afterwards  to  his  firft   and 

other 

he  had  grounded  every  fubfequent  difpofition  which  he 
made;  for  upon  the  moft  accurate  examination  of  every 
fallowing  claufe,  it  was  to  be  found,  that  the  words  then 
and  infuch  cafe,  or  fome  reftri&ive  and  correcting  words 
equivalent  to  them,  confined  the  difpofition  therein  made, 
to  the  event  of  fuch  fecond  marriage,  which  in  fa£t  never 
happened ;  and  though  fuch  a  difpofition  might  feem  ex- 
traordinary, it  was  not  without  precedent.  And  it  was 
fubmitted,  that  the  conftru&ion  of  the  will  muft  be  made 
from  the  words  of  it,  and  the  manner  in  which  the  tefta- 
tor  had  expreffed  his  intention,  without  regard  to  the  con- 
fequence  of  fuch  conftru&ion  in  the  event,  which  had 
happened,  the  refidue  was  undifpofed  of. 

On  the  other  fide  it  was  infifted  that  the  teftator  A.  had 
by  his  will,  made  a  complete  difpofition  of  his  fortune; 
as  it  appeared  by  the  whole  tenor  of  it,  that  he  did  not 
mean  in  any  event  to  die  inteftate.  If  the  fuppofed  intef- 
tacy  was  to  take  place,  upon  the  widow's  not  marrying 
again,  the  proviiipn  under  his  will,  for  his  only  child, 
would  intirely  depend  on  the  conduct  of  the  widow,  and 
fuch  child  would  be  provided  for,  only  in  cafe  the  widow 
did  that,  which  the  teftator  wifhed  her  not  to  d©:  and  if 
fhe  continued  a  widow,  in  the  purfuance  of  the  intention 
and  inclination  of  the  teftator,  then,  according  to  the 
conftruclion  contended  for,  by  the  appellants,  the  only 
child  of  the  teftator  was  to  lofe  all  the  provifion  intended 
for  him  by  the  will.  But  the  true  intent  and  meaning  of 
the  teftator,  plainly  appeared  to  be,  that  in  all  events,  his 
child  was  to  take  the  perfonal  eftate,  after  the  death  of  the 
mother;  but  in  cafe  fhe  married  again  the  child  was  to  be 
let  into  a  confiderable  part  of  it  even  in  her  life-time. 

And  the  decree  for  the  reverfal  of  the  judgment  at  the 
Rolls  was  affirmed. 

But  the  conftru&ion  of  thefe  cafes  proceeds  merely 
upon  the  apparent  intent,  for  though,  where  the  preceding 
eftate  appears  to  be  the  »nly  object  of  the  condition,  and 
the  remainder  appears  intended  to  take  effect,  either  after 

or 


EXECUTORY    DEVISES. 

other  fons   in  tail  fucceffively  and  for  default  *P.  411. 

*  of  fuch  iffue,  remainder  over  :  this  remainder  Poifetf.  33. 

,11  •  1        1  1  r  l  Backhoufe's 

was  held  void,  though  no  Ion  was  ever  born ;  cafe> 

*  beeaufe  the  flrft   limitation  to  the  fons  in  tail  vide  fame 

was  point- 
wab  1  Mod.  115. 

Burgifs'fc  cafe. 
or  in  lieu  of  it,  it  will  not  be  confirmed  to  affect  the  re-  #  P.  412. 
mainder;  yet  it  is  otherwife,  wherever  fuch  intent  cannot 
be  reafonably  prefumed.  This  will  appear,  as  well  from 
the  foregoing  cafes  upon  this  fubjecl:,  as  from  thofe  which 
Immediately  follow,  and  are  illuftrative  of  both  inftances. 
Thus  in  the  cafe  of  Sheffield  and  Lord  Orrery,  ftated 
fupra  vol.  I.  363.  where  A.  devifed  his  houfe,  &c.  to  bis 
wife  for  life,  upon  exprefs  condition  that  if  (he  mould 
marry  again,  then  that  the  houfe,  i$c.  fhould  go  forth- 
with to  the  eldeft  fon,  and  his  iffue,  &c.  Lord  Hardwicke 
held  that  it  was  not  a  vefted  remainder  in  the  fon,  but  a 
contingent  limitation  to  take  effect  only,  if  the  wife  was 
to  marry  again. 

So  in  the  cafe  of  Grafcot  verf.  Warren,  12  Mod.  Rep. 
128.  Comb.  437.  2  Eq.  Ca.  Abr,  361.  where  a  man 
poffeffed  of  a  term,  devifed  it  to  an  infant  in  ventre  fa 
mere,  if  it  fhould  be  a  fon;  and  if  it  mould  be  a  fon,  and 
die  during  his  minority,  then  he  devifed  it  to  his  grand- 
fon; after  which  he  died,  leaving  his  wife  executrix*  and 
the  child  was  after  born,  and  proved  a  daughter ;  it  was 
adjudged,  without  argument,  that  the  executrix,  and 
not  the  grandfon  fhould  have  the  term;  beeaufe  the 
grandfon  was  not  to  have  it,  but  upon  a  precedent  con- 
tingency, viz.  the  birth  of  a  fon,  and  his  death  in  his 
infancy,  which  condition  muft  be  firft  performed;  and  it 
appeared  plainly,  that  the.  intent  of  the  teftator  was  that 
he  fhould  not  have  it  otherwife. 

Again  in  the  cafe  of  Calthorpe  v.  Gough,  at  the  Rolls, 
1 8th  Feb  1789.  ftated  3  Bro.  €h.  Rep.  395  Sir  H.  G. 
by  will  (inter  al.)  gave  10,000/.  to  truftees  to  place  out 
in  the  funds,  to  pay  the  intereft  and  produce,  during  the 
joint  lives  of  Sir  H.  G.  and  dame   B.  his  wife,  into  the  ' 

hands  of  dame  B.  for  her  feparate  ufe;  and  in  cafejhe 
jhould  die  in  the  life-time  of  Sir  H.  G.  her  hufoand,  in 
truft,  to  difpofe  of  the  faid  1 0,000/.  in  fuch  manner  as 
fhe,  alone,  without  her  faid  hufband,  notwithftanding 
her  coverture,  fhould  by  any  writing,  &c.  direct  or  ap- 
Vol,  II.  T  point, 
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;  n  - 

was  an  executojy  devife  of  the  whole  intereft : 
P.  413.   *  fo  that  wherever   an  executory  devife  would, 
if  it  had   vefted,    have   carried    the  whole   in- 
terefl:, 

point,  and  for  want  of  fuch  appointment,  to  pay  the 
.  lame  unto  and  amongft  all  the  children  of  the  faid  dame 
B.  G.  who  mould  be  then  living,  (hare  and  (hare  alike; 
and  if  no  fuch  child  or  children  mould  be  then  living, 
then  that  they  fhould  pay  the  fame  to  fuch  perfon  as 
mould  be  then  in  pofteffion  of  the  manor,  &c.  by  virtue 
of  the  faid  will:  but  if  the  faid  dame  R.  G.  fhould furvive 
the  faid  Sir  H.  G.  then  that  the  truftees,  after  the  death 
of  the  faid  Sir  H.  G.  mould  pay  the  faid  10,000/.  to  the 
faid  dame  B.  G.  for  her  own  ufe. 

By  a  codicil  he  confirmed  the  will,  and  added  new 
truftees  to  fee  and  caufe  to  be  paid,  in  equal  payments, 
a  legacy  to- his  fifter,  and  "  then  directed,"  in  cafe  my 
lifter's  children  do  not  live  to  their  feveral  ages  of  21, 
the  legacy  left  to  her  is  to  revert  to  my  heir  at  law.- 

Lady  G.  furviyed  her  hufband  Sir  H.  G.  and  died  in 
the  teftator's  life-time,  leaving-  the  plaintiff  Sir  H.  G. 
her  eldeft  fon,  and  heir  at  law,  and  the  defendants  T. 
G.  and  f.  C  Gi  and  E.  and  dame  C.  wife  of  Sir  f.  P. 
which  faid  dame  C.  iVfurvived  her  mother,  but  died  in 
the  life-time  of  the  teftator.  And  the  defendant  Sir  J, 
P.  was  her  ifltirriiniftrator. 

And  his  Honor  in  giving  judgment,  faid,  this  was- an 
abfolute  legacy* to  Lady  G.  qualified  on  account  of  her 
fituation  as  a  married  woman.  If  fhe  died  in  the  life- 
time of  her  hufband,  fhe  had  a  power  of  difpofing  of  it, 
and  if  fhe  did  not  fo  difpofe  of  it,  it  was  to  go  to  her 
children ;  if  fhe  furvived  her  hufband,  fhe  was  to  have 
it  abfolutelyj, -there  was  no  event  in  which  the  children 
,  could  take  any  thing,  which  it  was  not  in  her    power 

to  deprive  them  of.  The  teftator  prefumed,  as 
every  teftator  does,  that  the  perfons  who  were  to  take 
under  his  will,  would  furvive  him.  If  the  teftator  had 
forefeen  the  event  which  had  happened,  he  would  pro-, 
bably  have  provided  for  it,  but  that  confideration  ought 
not  to  influence  his  judgment,  for  the  fame  obfervation 
would  apply  to  all  cafes  of  lapfed  legacies.  As  to  the 
codicil  he  could  not  fee  that  it  made  any  difference,  Lady 

G.  would 
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*  tereft,  no  limitation  over  could  be  good,  even  *  P.  414. 
though  the  preceding  never  veiled. 

*  But   the  do&rine  in  thofe    cafes  has  been  *  P.  415. 
long  fmce   denied ;    and   it   feems  now    to    be 

fettled, 

G.would  have  taken  the  legacy,  juft  in  the  fame  manner 
under  the  codicil  as  it  it  had  remained  upon  the  will 
alone. 

He  therefore  determined,  that  the-  IO,OOQ/.  was  pay* 
able  to  the  perfon  in  poffeffion  of  the  manor. 

So  in  the  cafe  of  Davis  verf.  Norton^  2  P.  Will.  390. 
T,  H.  feifed  in  fee  of  lands,  and  having  a  wife  A.  and 
an  only  fon  TV.  H.  and  a  fifter  M.  S.  devifed  the  fame  to 
his  fon  TV.  H.  and  the  heirs  of  his  body,  and  if  his  faid 
fon  fhould  die  without  iffue  of  his  body,  and  the  faid 
teftator's  wife  A.  mould  furvive  his  the  faid  teftator's  fori, 
then  the  teftator's  wife  A.  fhould  enjoy  the  premifles 
for  her  life,  and  after  her  deceafe,  then  the  premiffes 
fhould  be  enjoyed  by  the  teftator's  fifter  M.  S.  for  her 
life,  and  after  her  deceafe,  (the  :teftator?s  fon  IV.  H. 
being  dead,  without  iffue  as  afore/aid)  then  the  teftator 
devifed  the  premifes  to  the  leffor  of  .thev  plaintiff  J.  P. 
and  to  two  others,  (both  fince  dead)  and  to  their  afligns 
for  ever.  The  teftator  died,  and  the  wife  A*  did  not 
furvive  the  teftator's  fon  W-  H.  But  the  teftator's  fon 
died  without  iffue,  upon  which  M.  S.  the  'fifter  and  heir 
entered  and  enjoyed,  during  her  life.  Then  J.  P.  the 
then  furviving  devifee  over  in  fee,  became  plaintiff  in 
ejectment.  And  the  queftion  was  whether  J„  P.  took 
any  thing  by  this  devife,  in  regard^  A.  H.  the  teftator's 
widow  died  in  the  life-time  of  her  fon  TV.  H.  {6  the  con- 
tingency of  the  fon  dying  without  iflue  in  the,  iife-time 
of  the  teftator's  wife,  had  not  happened,  and  whether 
this  contingency  was  annexed  to  all  the  fubfequent  eftates 
and  limitations,  and  prevented  any  one  of  them  from 
taking  effect. 

It  was  infifted,  1  ft,  that  the  remainder  to  A.  H.  was 
1  a  vefted  not  a  Contingent  Remainder. 

2dly,  That  if  the  remainder  to  A.  H.  was  a  Contin- 
I  gent  Remainder,  yet  this  contingency  did  not  extend  to  the 
'lubfequent  limitations,  but  the  fame  were  fubftantive 
idevif?s,  without  any  regard  had   to  the  contingency  of 

T  2  the 


OP    OTHER    MATTERS    RELATING    TO 

P.  4.16.  *  fettled,  that  whatever  number  of  limitations 
there  may  be,  after   the  firfl;  executory  devife 

:  P.  417.  *  of  the  whole  intereft,  any  one  of  them  which 
is  fo  limited,  that  it  mufl  take  effect  (if  at  all) 

within 

the  teftator's  fon  dying  without  iffue  in  the  life-time  of 
the  tcftatpr's  wife  ;  that  the  principal  cafe  did  not  differ 
/from  the  cafe  of  a  devife  to  my  fon  in  tail,  and  for  want 
of  iffue  of  my  fon,  the  remainder  to  my  wife,  or  a  devife 
to  my  fon  and  the  heirs  of  his  body,  and  if  he  die 
without  iffue,  then  the  remainder  to  my  wife}  in  which 
cafe  the  words  "  it "  or  "  then''*  would  be  infignifkant. 
And  that  in  the  limitation  to  the  wife  for  her  life,  the 
words  "  in  cafe*  fhe  be  living  at  the  time  of  the  fon's 
dying  without  iffue,"  muft  plainly  be  immaterial  and  in- 
fignificant;  for. if  the  teftator's  wife,  was  not  then  liv- 
ing, fee  could  not  take,  and  it  was  the  ftronger  as  an 
eftate  for  life  was  limited  to  the  wife. 

But  Mr.  Juftice  Reynolds^  by  whofe  opinion  it  was  de- 
termined, by  confent  of  counfel  at  theaffizes,  faid, 

That  if  the  devife  had  been  "  to  the  teftator's  fon, 
and  the  heirs  of  his  body,  and  if  the  teftator's  fon 
fhould  die  without  iffue,  and  the  teftator's  wife  fhould 
furvive  him,  then  to  the  wife  for  her  life,"  it  might  be 
reafonable  to  take  it,  to  be  a  vefted  and  a  common  re- 
mainder, to  the  teftator's  wife,  upon  the  fon  dying  with- 
out iffue;  but  as  it  would  have  been  plainly  other  wife, 
if  the  devife  had  been  "  to  the  wife,  in  tail  or  \x\  fee^  in 
cafe  the  fon  fhould  die  without  iffue,  and  the  tejlators 
ivife  Jbould  be  then  living-"  fo  in  the  prefent  cafe,  it  is 
the  fame  as  if  the  devife  upon  this  contingency^  had  been 
to  the  teftator's  wife  in  fee ;  becaufe  all  thofe  remainders 
;  are  but  44s  one  eftate  arifing  upon  the  fame  contingency, 
and  as  from  one  root; 

And  he  faid  this  devife  to  P.  and  the  two  others  in  k 
©a  the  teftator's  fon  dying  without  iffue,  cannot  be  taken 
as  a  fubftantive  devife,  becaufe  the  devife  is  to  P.  and 
the  two  others  in  fee,  the  te/lator'sfon  being  dead  without 
Iffuje  as  aforefaid;  which  words  (as  aforefaid)  imply  the 
fame  as,  in  manner  aforefaid,  or  as  if  thefe  words  had 
been  repeated,  viz.  "  in  cafe  my  fon  dies  without  iffue, 
ply  -wife  then  livings"  for  which  reafon  the  contingency 

not 
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*  within  twenty-one  years  after  the  period  of  a   *  P.  418. 
life  then  in  being,   may  be   good  in   event,  if 

*  no  one  of  the  preceding  executory  limitations,  *  P,  419. 

which 

not  happening,  the  devife  to, P.  and  the  two  others  is 
void ;  and  if  this  were  but  doubtful,  yet  by  doubtful 
words  an  heir  ought  not  to  be  difinherited. 

And  the  judge  delivered  his  opinion,  that  the  re>. 
mainder  to  P.  was  a  Contingent  Remainder*  depending 
on  the  death  of  W.  H.  without  iffue,  in  the  life  of  A.  the 
teJiator,s  wife>  and  as  that  contingency  never  happened, 
the  remainder,  which  depended  thereon,  could  never 
arife  *. 

Again  in  the  cafe  of  Moorhoufe  verf.  Wainbouje^  I  Sir 
W.  Black/tone's  Rep.  638.  where  A.  and  B.  his  wife  by  a 
deed  to  lead  the  ufes  of  a  fine,  fettled  lands  (being  the 
wife's  inheritance)  to  the  ufe  of  B.  for  life,  remainder  to 
A.  for  life,  if  he  and  the  faid  B.  fhould  have  any  iffue,  that 
fhould  fo  long  live,  remainder  to  all  fuch  children  in  fee, 
as  tenants  in  common :  If  B.  fhould  die  without  fuch 
iffue,  or  all  fuch  iffue  fhould  die  before  twenty-one,  then 
as  to  one  moiety  to  A.  in  fee,  and  as  to  the  other  moiety 
to  C.  mother  of  the  faid  B.  for  life,  and  to  the  ap- 
pointees of  the  faid  C.  and  her  fecond  hufband,  and  in 
default  of  appointment  to  the  faid  C  in  fee.  Provifo  that 
A.  and  C.  fhould  pay  7.1.  2s.  to*one  R.  and  in  default,  the 
truftees  to  enter  and  raife  the  fame  out  of  the  rents  and 
profits.  A.  afterwards  died,  living  B.  who  intermarried 
with  S.  who  alfo  died;  and  by  leafe  and  releafe  B.  made 
a  tenant  to  the  praecipe  for  a  recovery,  which  was  fufc? 
fe red  and  the  ufes  declared  to  herfelf  in  fee.  She  after- 
wards devifed  the  fame  in  fee.  And  on  an  ejedtment 
brought  by  her  devifee,  againft  the  heir  at  law  of  A, 
one  quefticn  was  how  far  the  contingency  affected  A.'s 
intereft.  And  the  court  were  clearly  of  opinion,  upon 
all  the  circumftances  of  the  cafe,  that  the  contingency, 
on  which  it  was   intended,  that  the  eftate  of  A.  fhould 

*  Af.  B.  Lord  T/iur/otv  in  the  cafe  of  Doo  verf.  Brabant, 
3  Bro.  Rep.  Ch.  397.  et  infra  4^9.  confidered  all  the  remain- 
ders in  this  cafe  as  vetted,  and  that  they  fhould  have  taken 
place:  and  that  the  cafe  was  no  authority  for  any  one  point  ; 
it  was  niifconceived  he  faid  from  beginning  to  tnd. 

arife, 


* 
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which  would  carry  the  whole  intereft,  happens 
P.  420.   *  to  veil.     But   when   once  ,any  preceding  exe- 
cutory limitation,  which   carries  the   whole  in- 
tereft, 

arife,  was,  that  of  his   furviving  his  wife ;  and,  that  as 
he  died  firfl,  the  contingency  never  arofe. 

But'  in  the  cafe  of  White  and  others  againft  Barber 
and  others,  5  Burr.  2703.  which  was  a  cafe  out  of 
Chancery,  the  condition  was  conftrued  liberally,  in 
favour  of  children,  on  the  intent,  from  whom,  had  it 
■been  expounded  according  to  the  letter,  the  teftator's 
fortune  would  have  been  carried,  in  favour  of  his  ne- 
phews. 

In  this  cafe  the  teftator  devifed  to  E.  his  wife,  feveral 
freehold    and    copyhold  -  eftates    therein    mentioned,    to 
hold  unto  her,  until  his  fon    T.  P.  fhould  attain  the  age 
of  twenty-one  years,'  fhe  to  maintain  his  children,  then 
he  devifed  the  fame  to  his  fon  in  fee.     But  if  it  fhould 
happen  that  his  wife  fhould  be  erifeint  with  one  or  more 
children,  at  the  time  of  his  deceafe,  and  his  faid  fon  T. 
P.  mould  die-  without  iffue,  before  ne  attained  the  age  of 
twenty-one  years",  fuch  child  or  children   being  then  liv- 
ing; he  then  "devifed  the  faid  premiffes to  his  faid   wife, 
till  fuch  child  or   children  fhould  attain  his,  her  or  their 
ages  of  twenty-one  years;  (he  to  maintain  his  children  ; 
and  then  he  devifed  the  fame  to  fuch  child  or  children  in 
fee.     But   if  it  happened  that  his  faid   fon  T.  P.  mould 
die   without   leaving    iffue    of   his  body,    and   before  he 
attained  his  age  of  21  years,  or  that  his  faid  wife  fhould 
at  his  the  faid  teftator's^  deceafe,  be  enfeint  with  one  or 
•  more  child  or  children,  who  fhould  die  without  leaving 
iffue  of  his,  her,  or  ttfelr  body  or  bodies,  before  he,  me, 
.  or  they  attained  their  age  or  ages  of  twenty-one  years, 
then  he  devifed  the  faid  premiffes  to  his  faid  wife  for  the 
term  of  her  natural  life;  and  from  and  after  her  deceafe, 
then  as  to  part  of  the  faid  copyhold   premifes,  he  devifed 
the  fame  to  his  nephew,  the  defendant,  E.  P.  C.  in  fee, 
and  the  other  part  of  his  faid  copyhold  premiffes,  he  de- 
vifed  to  his  nephew  T.  B.  in  fee:  but  if  he  fhould  die 
without  lawful  iffue  of  his  body,  then  he  devifed  the  faid 
premiffes  to   the  right  heirs    of  J.  C.  and  M.  his    wife 
(both  deceafed)  in  fee?  and  as  to  the  refidue  of  the  faid 

freehold, 


executory  devises. 

*  terefts,  happens  to  take  place,  that  inftant,  all   *  p.  421. 
the  fubfequent  limitations  become  void,  and  the 
whole  intereft  is  then  become  veiled. 

Thus 

freehold  and  copyhold   premifTes,  he  devifed   the  fame  to 
his  nephew  the  defendant  W.  C,  to   his  godfon-  the  de- 
fendant E.  P.   and   to  his  nephew  the  defendant  T.  C.  in 
certain   proportions    in   fee.       The   teftator   then    gaye 
feveral  legacies.     And  gave  all  the  refidue  and  ^remainder 
of  his  goods,    chattels,    and  perfonal    eftate   whatfoever,' 
and  wherefoever,  after  the  payment  of  his  debts,  &c.  to 
truftees  in    truft,  for  the  fole  ufe  and  benefit  of  his  fon 
T.  P.  to  be  paid  to  him   at  his  age  of  twenty-one  years; 
and  thereby  appointed  the  faid  truftees,  executors  of  his 
faid  will,  for  the  ufes  and  purpofes  aforefaid,     But  if  it 
fhould   happen  that  his  faid  wife,  fhould  at  the  time  of 
his  deceafe,  be  enfeint  with  one  or  more  child  or  children, 
then  and  in  fuch  cafe,  he  bequeathed  all  the  faid  refidue 
and  remainder  of  his  perfonal  eftate,  fubje£t  and  charge- 
able  as  aforefaid,  to  his   faid  executors,  in  truft  for  fuch 
child  or  children  of  his  faid  wife,  as  his  faid  wife  (hould 
happen  to  be  enfeint   with  at    his  death;  to  be  paid  to 
fuch  child,  when  he  or  me  fhould  attain  his   or  her  age 
of  twenty-one    years;   and  if  more  than  one  child,  then 
to  be  equally  divided  amongft  them  ftiare  and  fhare  alike, 
to  be  paid  to  them  at  their  refpesStive  ages  of  twenty-one. 
And   in  that   cafe,    the   faid    teftator  appointed    the    faid 
truftees,  executors  and  truftees  of  his  will  for  the  pur- 
pofes aforefaid;   but  if  it  mould  happen  that  his  faid  wife 
fhould  not  be  enfeint.  with  one  or  more  child  or  children, 
at  the  time  of  his  deceafe,  or  that  his  .fon   T.  P.  fhould 
die  before  he  attained  his  2ge  of  twenty  one  years,  with- 
out iflue   of  his  body,  or   that  -his  wife  fhould  at  his  de- 
ceafe be  enfeint  with  one  or  more  child  or  children,  and 
fuch  child  or  children  fhould  happen  to  die,  before  he  fhe 
or  they  fhould  attain  their  refpective  ages  of  twenty-one, 
.  without  iflue   of  his,    her,    or  their   refpective  body  or 
bodies,    then  and  in  every  of  the  faid  cafes,  he  thereby 
gave  and  bequeathed  to  his  nephew  T,  B.,  all   the  faid 
refidue  of  his   faid  perfonal  eftate,  he  paying  all  his  debts, 
C'V.  with  which  he  had  charged  his  faid   perfonal  eftate; 
and  in  fuch  cafe,  the  faid  teftator  appointed  the  faid  T.  B, 
ible  executor  of  his  laid  will. 

The 


OF    OTHER    MATTER*  RELATING    TO 

*  P.  422.  *  Thus  where  a  terrri  of  years  was  fettled, 
Maffenburgh  Up0n  marriage,  in  truft  for  the  hufband  and 
Vern  '304.       *  wife,  for  their  lives  and  the  life  of  the  longer 

*  P.  423.  liver  of  them,    then  in  truft   for  the   mainte- 

nance 

The  teffotor  at  the  time  of  making,  his  {aid  will  had 
only  one  child,  the  faid  T.  P.  but  after  the  making  there- 
of* and  before  his  death,  he  had  two  other  fons  born,  viz. 
the  plaintiffs  E,  P.  and  J.  P. 

Afterwards  the  teftator  died  without  altering  his  will, 
leaving  ifFue  the  three  children,  the  faid  T  P.  who  died 
without  ifTue  under  2r,  and  the  faid  E.  P.  and  y.  P. 
infants  of  tender  years,  who  were  born  after  making  his 
will,  in  the  teflatbr's  life  time,  and  who  were  ftilf  living, 
not  provided  for,  unle'fs  they  took  by  this  will. 

The  teflator's  wife  was  then  living,  but  not  enfeint  at 
his  death. 

And  the  queftion  was  whether,'  in  the  event  that  had 
happened,  any  and  what  eft-ate  was  veiled  in  E  the  wife, 
and  the  defendants,  the  devifees,  or  any  of  them;  and  if 
no  eftate  was  •  veiled  in  them  or  any  of  them,  then  whe- 
ther any  and  what  eftate,  was  veiled  in  the  plaintiffs  E. 
P.  and  y.  P.  the  two  infant  children  or  either  of  them. 

One  ground  of  argument,  on  behalf  of  the  fons  was, 
that  the  words  "  if  his  wife  fhouJd  be  enfeint  at  the  time 
of  his  deceafe,"  fhould  be  taken  as  a  condition  precedent^ 
rather  than  his  fon  and  heir,  ihould  be  difmherited.  And 
this  cafe  was  compared  to  the  cafe  of  Grafcot  and  Warren^ 
fitpra. 

On  the  other  fide  it  was  infifted,  that  it  was  not  enough 
to  fay,  that  the  teftator  did-not  intend  to  exclude  the  in- 
fant plaintiffs;  it  was  plain  that  he  did  not  intend  to  in- 
clude them.  He  did  not  forefee  that  he  ihould  have  thefe 
twb  after-born  children,  in  his  life -time;  and  not  forefee- 
ing  fuch  an  event,  he  did  not  mean  to  provide  for  it;  he 
had  it  in  his  power  to  alter' his  will,  upon  the  change  of 
i  circumftancc -:S. ;  but  he  did  not  do  (o.  The  limitation 
"  to  his  nephews'5  was  therefore  ftill  fubfifting.  It  never 
was  a  void  one,  though  it  might  be  now  become  a  hard 
one.  However  the  will  muft  be  taken  as  it  flood ;  no 
body's  wiihes  could  alter  it.  The  teftator  had  not  thought 
fit   to  alter,  and  it  was  not  in  the  power  of  the  court  to 

make 
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*  nance  of  the  eldeft  ion  until  his  age  of  twen-  •  P.  424. 
ty-one  years,   and    then  to  be  ^affigned   to  him 
for  *  the  remainder  of  the  term,  and  in  cafe  he  *  p.  425. 
ihould  die  under  that  age, -then  in  truft  in  the 

like 

make  a  will  for  him.  As  to  the  wife  "being  enfeint  at 
the  time  of  the  teftator's  death"  being  a  condition  prece- 
dent, the  cafe  of  'Jones  and  IVeflcombe^  fhewed  that  it 
was  not. 

The  judges  certified  that  they  were  of  opinion  that  the 
provifion  by  the  teftator  being  for  children,  which  were 
to  be  born  after  the  making  of  his  will,  he  certainly  in- 
tended to  comprehend  all  the  children,  which  (hould  be 
born  of  his  then  wife,  (whether  before  or- after  his  deceafe) 
for,  they  thought  that  a  father  in  makiug  an  exprefs  pro- 
vifion, for  any  children,  which  his  wife  (hould  be  enfeint 
with)  at  the  time  of  his  deceafe,  could  never  intend  to  give 
his  eftate  to  fuck  children  in  exclufion  of,  or  to  his  nephews 
(as  the  event  had  happened),  in  preference,  to  any  child 
or  children,  that  might  be  born  in  his  life-time. 

They  were  therefore  of  opinion,  that  notwithstanding 
the  defect  of  expretfion,  in  this  will,  the  children  born  be- 
fore the  teftator's  death,  were  certainly  included  in  the  pro- 
vifion fo  anxioufly  made  by  a  parent  for  his  pofthumous 
children ;  and  that  upon  the  true  conftrudlion  of  this  will, 
the  plaintiffs  E.  P.  and  f.  P.  would  be  entitled,  ^from 
the  teftator's  manifefi  intent)  to  take  an  eftate  in  fee,  in 
the  premifes,  at  their  refpe&ive  ages  of  twenty-one;  and 
that  in  the  mean  time  E.  their  mother,  was  intitled  to 
hold  the  faid  premifTes,  fubjecl:  to  the  truft  of  the  faid 
will  for  their  education  and  maintenance. 

In  the  cafe  of  Doe  v.  Shippard,  a  condition  was  lite- 
rally conftrued,  there  being  no  ground  furnijhed  by  the 
cafe,  to  (hew  tne  intent  otherwife,  than  as  exprefled  in 
the  latter.  1  he  cafe  arofe  on  a,fpecial  verdict  in  eject- 
ment, the  fa£r.s  were,  A.  devifed-  as  follows :  viz.  All 
his  mefluages,  tenements,  lands,  and  hereditaments  in 
Ejfex,  to  truftees  and  their  heirs  (one  of  whom  named  B. 
was  the  defendant)  upon  truft  and  confidence,  that  tney 
ihould,  out  of  the  rents  and  profits  tnereof,  levy  and  raife 
the  fum  of  10 1,  and  pay  the  fame  quarterly  to  C.  his 
daughter,  then  v/ife  of  D.,  annually,  during  her  life,  to 

her 
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*  P.  426.   *  l'ke   manner  for   the  fecond  and   other  fons 
of    that    marriage,    in    like  manner    one   after 

another 

her  feparate  ufe ;  and  upon  farther  truft,  that  they  fhould  ™ 
pay  and  .difpofe  of  all  the  refidue  of  the  rents  and  profits, 
as  a!fo  of  the  whole  rents  and  profits  thereof^  after  tha 
deceafe  of  his  faid  daughter,  to  the  ufe  of  the  faid  D.  for 
the  term-  of  his  natural  life.  a  And  in  cafe  my  faid  daugh- 
ter C.  Jhould  happen   to  furvive  the  faid  D.  her  hufband" 

•  then  upon  truft  and  confidence,  that  they  the  faid  truf- 
tees  (hall  ftand  and  be  feifed,  of  all  and  every  my  faid 
mefluages,  lands,  tenements,  and  hereditaments,  to  the 
feveral  ufes,  intents,  purpofes,  and  upon  the  feveral  trufts, 

1 herein, after  mentioned,  viz.  to  the  ufe  and  behoof  of  my 
faid  daughter  C.  for  and  during  her  natural  life;  and  from 

•  and  after  the  deceafe  of  my  faid  daughter,  then  to  the  ufe 
of  my  grand fon  //.  D.  fort  of  the  faid  D.  and  C.  and  the 
heirs  of  his  bojiy,  and,  for  default  of  fuch  iffue,  then,  to 
the  ufe  and  behoof  of  the  heirs. of  the  body  of  the  faid 
D.  and  Q  and  in  default  of  fuch  iffue,  then  to  the  ufe  of 
the  heirs  of  the  body  of  C  •  by  any  other  hufband,  and  iiil 
default  of  fuch  iffue,  then  to  the  ufe  and  behoof  of  the 
faid  D.  and  his  heirs, for  ever.  Item,  I  do  give,  t$c.  all 
my  mefluages,  &c.  ki,  &c.  'to  the  fame  truftees,  to  the« 
ufe  and  behoof  of  the  faid-Z).  and  C.  his  wife,  and  the 
furvivor  of  them,  until  fuch  time  as  the  faid  H.  D  my 
grandfon  attain  the  age  of  twenty-five,  and  from  and  af- 
ter the  deceafe  of  the  faid  D.  and  C.  his  wife  and  the  fur- 
vivor of  them,,  and  after  my  faid  grandfon  attains  his  age 
of  twenty-five  years,  which  (hall  firft  happen,  then  to 
the  ufe  and  behoof  of  the  faid  H.  D,  my  grandfon  and 
the  heirs  of  his  body,  and  for  default  of  fuch  iffue,  or  his. 
dying  under  the  faid  age,  then  to  the  ufe  of  the  heirs  of; 
the  bodies  of  the  faid  D.  and  C.  and  in  default  of  fuch 
iffue  then  to  the  ufe  of  the  heirs  of  the  body  of  the  faid  C. 
by  any  other  hufband,  and,  in  default  of  fuch  iffue,  then 
to  the  ufe  and  behoof  of  the  faid  D.  his  heirs  and  affigns 
for  ever.  On  the  teftator's  death  D.  entered  and  held 
the  premiffes,  till  the  time  of  his  death.  C.  died  in  the 
life-time  of  her  hufband,  and  there  was  no  other  iffue  of 
them  than  H.  D.  who  enjoyed  the  fame,  till  his  death  : 
he  died  without  iflue.      B.  the  defendant  and  furviving 

truflee 
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another  till  one.  of  them  mould  attain  the  age  *  p,  427* 
twenty-one  years,   and  in  cafe- there  mould 

be 

truftee  was  the  eldeft  brother  and  heir  of  D.  and  alfo  the 
eldeft  uncle  and  heir,  on  the  part  of  the  father  of  H.  D. 
— J.  W.  and  M.  the  wife  of  J.  P.  two  of  the  leffors  of 
the  plaintiff,  were  nephew  and  niece  and  heirs  at  law  of 
the  teftator,  on  the  part  of  the  mother  of  H.  D. 

The  queftion  was,  whether  the  limitations  pver  weic 
to  take  effect  in  the  event  which  had  happened  of  D.  the 
hufband  having  furvived  his  wife,  the  teftator's  daughter. 

Et  per  Lord  Mansfield  there  are  no  exprefs  words  limit- 
ing the  eftate  over  on  the  event  which  has  happened  of 
D.  the  hufband  having  furvived  his  wife,  the  teftator's 
daughter.  Now  there  was  no  exprefs  words  limiting  the 
eftate  over,  in  that  event,  and  yet  it  was  plain,  that  it 
was  forefeen  by  the  teftator,  for  he  gave  the  rents-  and 
profits  to  the  hufband  after  the  death  of  the  wife.  The 
teftator  then  proceeded  to  fay,  and  in  cafe  my  faid  daugh- 
ter C.  {hall  happen  to  furvive  the  faid  D.  her  hufband, 
then  upon  truft,  &c.  The  court  might  fupply  the  omif- 
fion  of  exprefs  words,  if  they  find  a  plain  intent,  but  un- 
lefs  that  was  the  cafe,  they  could  not  do  it  j  and  upon  full 
conuderation  of  the  whole  of  this,  will,  they  did  not  find 
there  was  fufficient  for  them  to  gather  fuch  intent,  fo  as 
to  warrant  them  in  fupplying  the  omitted  words.  Gu-efles 
might  be  formed,  but  that  was  not  enough.  Perhaps 
quodvoluit,  non  dixit.  They  could  not  make  a  will  for 
the  teftator.  This  cafe  bore  no  refembUnce  to  the  fa- 
mous cafe  of  "Jones  v.  Weftcombe,  for  there  the  intention 
was  clear,  that,  "  failing  the  child,  the  eftate  fhould  go 
over  to  the  devifees,  in  all  events."  Dough  75. 

In  the  cafe  of  Rudjdell  v.  Rudjdell,  5  Burr.  2806. 
which  was  alfo  a  cafe  out  of  Chancery,  the  heir  at  law 
was  let  in,  on  the  ground,  that,  as  events  turned  out,  tm 
the  general  intent,  the  contingency  firft  mentioned,  was 
to  precede  the  vefting  of  all  the  limitations,  in  the  fubfe- 
quent  part  of  the  will. 

In  this  cafe,  /.  D.  foon  after  his  marriage,  made  a  fet- 
tlement,  whereby,  for  making  fome  provifion  after  his 
death  for  his  wife,  _and  the  younger  ions  and  daughters 
he  might  have  by  her,  he  granted  to  B,  C.  an  annuity  of 

5°^ 


OF    OTHER    MATTERS   RELATING    TO 

P.  428.  *  be   no   fuch  iflue,    or   all   fhould   die   under 
twenty-one  years  of  age,  then  to  J.  M. ;  huf-/ 

band 

» 
50/.  iffuing  out  of  lands,  to  hold  to  him  his  heirs  and 
affigns,  to  the  ufe  t>f  his  wife  for  life,  and  after  her  de- 
cease, to  the  ufe  of  all  and  every  of  his  children,  on  the 
body  of  his  faid  wife  begotten,  (other  than  an  eldeft  or 
only  fon)  as  tenants  in  common,  and  their  heirs  feverally 
for  ever,  ilnd  for  default  of  fuch  children,  to  the  ufe  of 
his  right  heirs  for  ever.     And  a  provifo  was  inferted  in 
his  fettlement,  that  if  at  any   time,  after  the  deceafe  of 
him,  and  his  wife,  his  eldeft  or  only  fon  by  his  wife,  or 
his  heirs  or  afligns,  fhould  be   willing   to  pay  to  all,  or 
any  other  of   his  children  by  her,  or  the  heirs  of  them, 
or  any  of  them,  being  of  the  age  of  twenty-one  years  or 
upwards,  for   and  in  fatisfa£tion  of  the   faid  annuity,  or 
yearly  rent  charge,  or  his  or  their  part  or  parts  thereof 
refpeclively,  fo  much   money   as   the  fame  (hall  amount 
unto,  at  the  rate  of  twenty-five  years  purchafe,  then  fuch 
monies  fhould  and  might  be  paid,  and  fhould  be  taken  and 
accepted  accordingly;  and  from  and  after  fuch  payment 
thereof,    the  faid  annuity   or   yearly  rent  charge,    or   fo 
much  thereof,  as  fhould  be  fo  bought  off  or  paid  for, 
fhould  ceafe  and  determine. 

Afterwards  tfae  faid  jf  R.  having  then  iflue  by  his  faid 
wife,  only  one  child,  a  daughter,  named  S.  made  his  will 
as  follows. 

Item,  whereas  after  my  intermarrige  with  my  wife  M. 
R.  I  entered  into  certain  articles  and  covenants  to  leave 
her  the  yearly  fum.  of  50/.  to  be  paid  to  her  out  of  my 
real  eftate,  during  her  life,  in  cafe  I  fhould  happen  to  die 
before  her;  and  after  her  deceafe,  to  leave  it,  if  I  had' 
more  than  one  child,  to  the  youngeft  child,  if  only  two 
were  living  at  her  deceafe ;  but  if  [  left  more  than  two 
children,  at  my  death,  of  her  body  lawfully  begotten, 
then  the  faid  50  /.  per  annum  to  be  equally  divided  amongft 
all  fuch  younger  children,  as  fhould  furvive  their  mother, 
{hare  and  fhare  alike,  the  faid  50/.  to  be  paid  out  of  my 
real  eftate.  Nov.'  my  mind  and  will  is,  that  I  the  faid  J. 
R.  make  it  my  earneft  requeft  to  my  wife,  (as  it  will  be 
much  for  her  advantage)  that  inftead  of  the  aforefaid  50/. 
per  annum,  &e  would,  for  her  natural  life,  accept  of  one 

full 
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band  *  and  wife  died,  leaving  a  fon  who  died  #  P.  425. 
an  infant.     Upon  a  cafe  (laced  for  the  opinion 
*  of   the  Judges   of  C.  B.    they  were   unani-  *  P.  430. 
moufly  of  opinion,  that  the  contingent  limita- 
tion 
*         * 

full  moiety  of  the  yearly  income  of  all  my  meffuages,  &c. 
fituate,  &c.  in  the  town  of,  &c.  and  alio  one  moiety  of 
the  yearly  income  of  all  my  perfonal  <efcir.es,  and  monies 
whatsoever,  when  my  debts,  tsc.  are  difcharged ;  and  my 
will  further  is,  and  I  do  hereby  give  to  my  daughter  S.  the 
other  full   moiety  of  the  yearly  income  of  all  my  eftate 
both  real  and  perfonal,  during  the  life  of  her  mother,  my 
eebts,  &c.  being  firft  difcharged:   but  provided  I  leave 
my  wife  with  child,  and  have  a  child  born  after  my  de- 
ceafe,  that  fhall  live,  my  will  is,  if  it  ibe  a  fon,  as  the 
paddock  is  intailed  upon  the  male  heir,  that,  during  his 
minority,  his  education  and  board  be  paid  for  out  of  the 
income  of  the  paddock  eftate :  but  at  the  deceafe  of  his 
mother,  if  he  furvive  her,  he  fhall,  during  his  minority, 
be  intitled  to  one  full  half  or  moiety  of  the  yearly  income 
of  my  real  and  perfonal  eftate,  and  no  more.     My  mean- 
ing is,  that  the  50/.  per  annum,  which  by  the  marriage 
writings  he  may  have  a  claim  to,  as  the  youngefi  child, 
after  the  deceafe  of  his  mother,  fhall  only  be  made  up  one 
half  of  my  real  and  perfonal  eftate,  and  that  after  the  de- 
ceafe of  my  wife  M.  R.  my  daughter  €.  R.  fhall  enjoy 
the  full  half  or  moiety  of  the  yearly  income  of  my  real 
and  perfonal  eftate,  as  above  mentioned,  and  likewife  the 
half  of  the  real  and  perfonal  eftate  itfelf,  when  {he  attains 
the  age  of  twenty-one,  or  on  the  day  of  marriage,  which 
fhall  nr ft  happen.     Item,  my  mind  and  will  likewife  is, 
that  if  my  wife  M.  R.    be  left  with  child  by  me  of  & 
.daughter,  that  during  the  natural  life  of  my  wife,  the  faid 
daughter  fhall  have  an  equal  fhare  with  her  fifter  $.XR.  of 
the  one  half  or  moiety  of  the  yearly  income,  of  bath  my 
real  and  perfonal  eftate :  but  at  the  death  of  their  mother 
my  daughter  S.  R.  fhall  then  have  one  full  ;half  of  my  real 
and  peiibnal  eftate,  and  the  faid  other  daughter  (if  fhe  be 
living  at  the  deceafe  of  my  faid  wife  M-  R.)   fhall  have 
the  other  part  or  fhare  of  my  faid  real  and  perfonal  eftate. 
But  provided  my  wife  ,M.  R.  be  not  lift  with  child  by  me 
at  my  deceafe,  I  the^give  and  bequeath  unto  my  daughter 
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*  P.  431.    tioYi  *  over  to  J.  M.  was  good,  becaufe  it  was 

fo  circumfcribed,    that    it   mud   take    effect   (if 

*  P.  432.   *  at  a'0  within  the  fpace  'of  twenty-one  years, 

(after  a  life  then  in  being). 

So 

S.  R  .,  if  (lie  outlives"  her  mother,  the  whole  of  my  real 
.   '  and  perfonal  eftate,  at  her  mother's  death,  for  her  to  difpofe 

of  as  fhe  pleafes,  when  {he  arrives  at  her  age  of  twenty- 
one  years.  But  irf"  my  faid  daughter  S.  R.  die  before  file 
attains  the  age  of  twenty-one  and  unmarried,  then  my 
will  is,  that  my  loving  wife  M.  R.  if  (he  outlive  her  faid 
daughter^  and  have  no  other  child  living,  of  her  body  by 
me  lawfully  begotten,  fliall  during  her  natural  life,  have 
the  income  of  my  whole  real  eftate,  or  (in  other  words,) 
what  -it  yearly  brings  in.  "And  I  likewife  give  her,  my 
faid  wife,  in  cafe  of  my  faid  daughter  S.  R.'s  death  under 
age,  and  unmarried,  and  my  leaving  no  other  child  nor 
my  wife  with  child  by  me,  all  my  perfonal  eftate  whatfo- 
ever,  for  her  own  ufe  and  benefit,  and  likewife  to  difpofe 
of  as  £he  pleafes.  And  I  leave  to  her  my  faid  wife,  for 
her  ufe  during  her  natural  life,  all  my  plate,  linen,  &c. 
And  in  cafe  bf  my  daughter  S.  R.'s  departure  before  her, 
and  my  leaving  no  other  child,  my  faid  wife  M.  R.  fhall 
have  the  fole  ufe  and  difpofal  of  my  faid  plate,  £sV.  to  do 
as  ihe  hath  a  mind  with.  Item  if  my  dear  daughter  S.  R. 
die  before  marriage,  or  attaining  the  age  of  twenty-one 
years,  and  my  having  rro  other  child  then  living,  and  mv 
wife  being  dead  alfo,  but  not  during  the  natural  lives  of 
either  my  wife  or  daughter,  or  any  other  child  (fon  or 
daughter)  that  I  may  happen  tojeave  of  the  body  of  my 
faid  wife  by  me  begotten,  &c.  the  will  proceeds  with  many 
devifes  over,  in  cafe  of  this  event. 

After  the  making  this  will  the  teftator  had  three  more 
children  by  his  faid  wife,  M.  R.  J.  R.  and  B.  R.  His 
wife  died,  and  afterwards  he  died  leaving  his  four  children 
before  named.     S.  R.  his  daughter  attained  twenty-one. 

J.  R.  the  elded  fon  of  the  teftator,  born  after  the  will 
was  made,  claimed  the  eftate.  And  one  ground  upon 
which  he  refted  that  claim  was,  that  the  teftator  intended 
only  to  difpofe  of  his  real  and  perfonal  eftate,  upon  the 
contingencies  in  his  will  mentioned;  that  the  teftator 
confidered  throughout,  his  wife  as.  bein?  to  furvive  himl 

That. 
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I  *  So  where  a  term  ,of  years  was  fettled  m  *  P.  433. 
truft  for  the  hufband  for  life*,  then  to  wife  for  Higg>ns  *• 
*  life,    then   to  thefirft   fori  of  *he    marriage  x  f^w.^s. 
and  the  heirs-male  of  his  body,  and  in  the  fame  v^e  Saik.  156. 

manner  *  ^-  434- 

That  5.  R.  could  take  nothing  under  the  limitation.  She 
could  not  take  under  the  laft  claufe,  at  the  death  of  her 
mother  ;  for  (he  furvived  her  mother. 

That  where  a  devife  takes  effect  upon  a  contingency 
that  never  happened,  it  muft  be  in  order  to  effectuate  the 
teftator's  intention.  Such  was  the  cafe  of  Jones  v.  Wejl- 
combe.  The  determination  there  was  agreeable  to  the 
manifeft  intention  of  the  teftator's  bounty.  And  that 
therefore  the  faid  J.  R.  the  father  ought  to  be  confidered 
as  having  died  inteftate,  fuch  will  having  been  intended  to 
take  effect  only  upon  events  which  never  happened. 

On  the  part  of  S.  R.  the  daughter,  it  was  iniifted  that 
by  the  letter  of  the  will,  the  teftator's  daughter  S.  R.  was 
intitled  to  all.  His  fon  J.  R.  was  not  mentioned  in  it. 
A  mere  aukward  expreffion  fhould  not  defeat  the  intention 
of  the  teftator:  and  his  intention  was  altogether  in  favour 
of  his  daughter  S.  R.  who  was  then  born,  and  known  to 
him,  and  for  whom  he  appeared  to  have  a  great  kindnefs 
and  regard,  and  for  whom  he  had  exprefsly  provided  in 
various  events  particularized  in  his  will.  Aftd  though 
the  contingencies  of  his  wife  furviving,  or  being  enfeint 
at  the  time  of  his  death,  never  happened,  yet  the  intent 
of  the  teftator  was,  that  in  all  cafes  (he  fhould  take  a  full 
half.     The  eldeft  fon  J,  R.   was  fufficiently  provided  for. 

But  the  Court  certified,  that  they  were  of  opinion  that 
the  teftator  having  left  feveral  children,  befides  his  daugh- 
ter S.  R.  the  contingency  upon  which  the  real  eftate  or 
any  part  thereof  was  devifed  to  her,  had  not  happened, 
and  that  therefore  the  eftate  d3fcended  to  the  eldeft  fon, 
fubjec-T.  to  the  annuity  of  50/.  per  annum)  provided  for  the 
younger  children. 

But  in  the  cafe  of  Horton  v.  Whitakcr,  1  Ditrnf.  & 
Eaji  346.  which  was  a  cafe  out  of  Chancery  for  the  opi- 
nion of  the  court  of  King's  Bench,  the  condition  was 
confined  to  the  life  eftate  only  on  the  ground  of  fuch  being 
the  intent  of  the  tsjiaior. 

In 
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*  P,  435.   *  manner  to  all  the  other  fons  fucceCively,  and 

for  want   of  fons  flhen  to  daughters  ;    hufband 

*  P.  436.  *  and  wife  died  without   having  had  any  fon, 

In  this  cafe  B.  after  deviling  his  real  eftates  to  his  iffue, 
if  he  had  any;  in  cafe  he  fhould  die  without  iffue  of  his 
body,  then  devifed  the  fame  as  follows,  viz.  as  to  one 
moiety  of  the  eftates  in  S.  D.  and  R.  he  gave  the  fame  to 
his  wife,  her  heirs  and  ailigns.  And  being  next  defirous 
,to  provide  for  his  fitters,  but  conftdering  that  his  fjier  M.  %, 
wife  of  ^N.  S.  was  already  well  provided  for,  during  the 
life  of  her  f aid  hufband,  and  therefore  would  not,  unle/s  Jhe 
happened  to  furvive  him,  want  any  affiflance  to  enable  her  t§ 
live  in  the  world,  he  gave  and  devifed  a]l  his  eftates  in  the 
city  of  O.  C.  and  A.  and  all  other  his  eftates  in  the  county 
of  O.  to  truftees  and  their  heirs,  in  truft  that  they  and 
their  heirs,  during  the  life  of  the  J aid  M  S.  fhould  receive 
the  rents  and  profits,  of  the  faid  ejlate,  and  to  pay  the  Jams 
to  the  teflators  fifiers  £,  B.  and  M.  B,  their  heirs  and  af- 
figns;  and  fom  and  after  the  deceafe  of  the  f aid  W.  S.  in 
safe  the  teflator's  fjier  M.  $.  jhould  then  be  living,  then  in 
truft,  as  to  one  third  part  of  the  faid  laft  mentioned  eftate, 
to  the  ufe  of  the  faid  M.  S.  and  her  affigns  for  life.  And 
as  to  one  other  third  part  of  the  fame  eftate,  to  the  ufe  of 
the  faid  E.  B.  and  her  ailigns  for  and  during  her  life,  and 
as  to  the -remaining  third,  to  the  ufe  of  his  fifter  M.  B. 
and  her  ailigns  for  and  during  her  life;  and  after  the  death 
of  any  or  either  of  his  faid  fifters,  then  as  for  and  con- 
cerning the  third  or  fhare  of  her  fo  firft  dying,  to  the  ufe 
of  the  firft  and  everv  other  fons  of  her  fo  firft  dying  "  in 
tail  male"  and  in  default  of  fuch  iffue  "  to  daughters  as 
tenants  in  common"  and  in  default  of  fuch  iffue,  then  in 
truft,  as  to  the  part  and  ftlare  of  her,  fo  fecond  dying,  to 
the  ufe  of  the  remaining  and  furviving  fifter  "  for  life, 
remainder  to  her  firft  and  other  fons  in  tail;"  and  in  de- 
fault of  fuch  iffue  "  to  her  daughters  as  tenants  in  com- 
mon;" and  "  in  default  of  fuch  iffue"  then  to  the  ufe  of 
J.  S.  H.  eldeft  fon  of  J.  H.  and  the  heirs  of  his  body,  and 
in  default  of  fuch  iffue,  to  the  ufe  of  T.  H.  fecond  fon  of 
y.  H.  and  the  heirs  of  his  body,  remainder  to  the  ufe  of 
all  and  every  other  fon  and  fons  of  J.  H.  in  tail  male, 
remainder  to  T.  IV.  and  A.  JV.   his  wife  and  his  heirs. 

And 
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but  leaving  a  daughter ;  and  the  queftidn  was,  *  p,  437. 
*  whether   (he   could    take   under    this  -limita- 
tion,  it  being  after  a  limitation  in  tail  to  the 

fons? 

And  as  to  all  that  his  real  eftate  at  B.  in  the  county  of  S. 
and  all  other  his  real  eftate  and  eftates '  whatfoever  not 
therein  before  devifed,  which  by  fettlement  on  his  mar- 
riage, was  or  were  fettled  upon  his  wife  for  life,  and  to 
fuch  other  ufes  and  trufts  as  therein  mentioned,  in  cafe  he 
fhould  die  without  iflue,  he  did  thereby  give  and  devife 
the  faid  Iaft  mentioned  eftate,  after  the  death  of  his  faid 
wife,  and  all  his  right  and  intereft  therein,  unto  the  faid 
truftees,  in  truft  neverthelefs,  to  the  like  ufes,  intents 
and  purpofes,  and  fubject  to  the  like  limitations  as  were 
mentioned  and  exprefTed  concerning  his  eftate  in  0.  therein 
before  devifed  to  them. 

The  teftator  afterwards  died  without  ijfae,  leaving  his 
faid  fillers  M.  the  wife  of  W.  S.  E.  B.  and  M.  B.  his 
co-heirs  at  law.  ' 

The  teftator's  widow  then  died.  Then  M.^  the  wife 
of  TV.  S.  died  without  iflue,  in  the  life-time  of  her  huf- 
band. 

Afterwards  the  teftator's  fifter  E,  B.  died  without  iflue. 

Then  M.  B.  the  teftator's  only  furviving  fifter,  died 
without  iflue. 

Then  "J.  S.  H.  fufFered  recoveries  of  the  faid  eftates. 

And  on  a  queftion  refpe&ing  the  validity  of  thefe  reco- 
veries, one  queftion  was,  whether  "  the  contingency  of 
M.  S.  dying  in  the  life-time  of  her  hufband,"  was  con- 
fined to  the  life  eftate,  or  was  to  extend  to  all  the  fubfe- 
quent  limitations. 

On  one  fide  it  was  contended,  that  from  the  fituation 
of  the  teftator's  family  at  the  time  of  making  his  will,  it 
was  manifeft  that  he  only  meant  to  annex  the  condition 
to  the  life  eftate.  After  providing  for  his  own  iflue,  his 
next  care  was  to  make  a  provifion  for  his  two  unmarried 
fifters,  but  he  did  not  intend  that  his  married  fifter  fhould 
derive  any  advantage  under  his  will,  during  her  hufband's 
life,  becaufe  fhe  was  already  fufficiently  provided  for. 
The  teftator  had  good  reafons  for  annexing  the  condition 
to  the  life  eftate  j  for  his  general  intent  was,  that  M.  S, 
fhould  take  nothing,  unlefs  fhe  furvived  her  hufband  j  but 

Vol.  II.  U  after 
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*  P.  438.  *  fonsf     Lord   Chancellor   Cowper    held,    that 
(  409  )    if  the  limitation  to  the  ions  ftad  taken  effect, 

*  P*  439*  *  tnat  to  ^e  daughters*  mufl  have  been  void ; 

but 

after  her  death  the  teftator  could  have  no  reafon  for  con- 
tinuing this  condition,  for  he  intended  that  all  the  limita- 
tions fhould  take  effect. 

On  the  other  fide  it  was  infifted,  that  according  to  the 
grammatical  conftru£tion  of  the  teftator's  will,  the  con- 
dition or  conditional  limitation  annexed  to  the  life  eftate 
was  likewife  annexed  to  all  the  fubfequent  limitations. 
'The  court  could  only  judge  of  the  teftator's  intent  from 
the  will  itfelf.  It  was  extremely  clear  that  the  teftator 
intended  to.  annex  this  condition  to  all  the  fubfequent  limi- 
tations; for  if  it  were  confined  to  the  life  eftate,  this  ab- 
furdity  would  follow,  that  TV.  S.  might  furvive^  the  two 
other  fitters,  and  the  truftees  fhould  (till  receive  the  rents 
and  profits  of  the  eftates,  notwithstanding  the  death  of 
the  three  filters  without  'flue;  but  that  if  M.  S.  furvived 
her  hufband,  then  one  0/  her  fitters  mutt  be  living  when 
the  eftate  pltr  auter  vie  determined.  So  that  there  would 
be  no  contradiction,  if  all  the  fubfequent  limitations  de- 
pended on  that  contingency. 

The  court  certified  that  they  were  of  opinion  that 
y.  S.  H.  under  the  limitations  of  the  faid  will,  and  the 
recovery  fufFered  by  him,  took  an  eftate  in  fee-fimple. 

The  confequence  of  which  is,  that  the  condition  or 
conditional  limitation  was  confined  to  the  eftate  for  life 
only. 

But  in  the  cafe  of  Doo  v.  Brahdni-,  3  Bro.  Chan.  Ca. 
393.  where  A.  by  her  will  gave  1 000/.  3  per  cent,  confol. 
annuities,  and  other  efFe&s,  to  truftees  in  truft,  for  S.  C. 
of  the  age  of  twelve  years,  until  (he  fhould  attain  her  age 
of  twenty-one  years,  then  to  transfer  the  faid  fum  to  the 
faid  S.  C.  her  executors  and  adminiftrators,  to  and  for  her 
«.:v/n  ufe  and  benefit:  and  in  cafe  the  faid  S.  C.  fhould  die 
under  the  age  of  twenty-one  years,  leaving  any  child  or  chil- 
dren of  her  body,  lawfully  begotten,  then  in  trujl,  for  all 
and  every  fuch  child  or  children  who  fhould  live  to  attain 
his,  her,  or  their  age  or  ages  of  twenty-one  years,  to  be 
divided  equally  between  them,  &c.  But  in  cafe  the  faid" 
S.  C.  fhould  die  under'  the  age  of  tzventyone,  without  leav- 
ing 
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but  as  there  was  no  fon,  the  latter  limitation 
*  was  good,  for  the  conftrudtion   mud  be,  if  a  *  P.  440. 
fon  then  to  him,  if  no  fon  then  to  a  daughter. 

But 

ing  any  child  or  children^  or  being  fu'ch,  they  fliould  all  die 
under  twenty-one,  then  in  truftfor  teftatrix's  three  nieces, 
M.  0.  R.  O.  and  S.  O.  equally  to  be"  divided  among 
them. 

S  C.  married-  B.  D.  attained  tiventy  one  and  died  in  the 
life-time  of  the  teftatrix,  leaving  E.  and  F.  her  only  chil- 
dren, furviving  her.  And  foon  afterwards  A.  the  teftatrix 
died.  M.  0.  and^V.  O.  two  of  the  nieces  died  alfo  in  the 
life  of  the  teftatrix,  and  R.  O.  married  2?.  And  B.  and 
R.  his  wife,  claimed  in  her  right,  the  truft  money  men- 
tioned in  the  bequeft  upon  the  contingencies,  as  having 
lapfed  by  the  death  of  S.  C.  in  the  life-time  of  the  tefta- 
trix. E.  and  F.  claimed  alfo  the  bequefts  in  the  will, 
and  filed  a  bill  in  Chancery  to  have  the  fame  fecured  for 
their  benefit. 

Lord  Thurlow  on  the  hearing  was  inclined,  after  a 
confideration  of  all  the  cafes,  to  decide  in  favour  of  the 
children  of  S.  C.  they  having  been  born  beforefhe  attained 
twenty  one,  considering  this  cafe  as  falling  within  the  old 
rule,  that  where  there  is  a  particular  eftate  created  with  a 
remainder  over,  and  the  firft  eftate  is  void,  the  fecond 
eftate  fhall  prevail,  as  if  it  were  an  original  eftate;  though 
he  admitted  there  were  no  cafes  of  executory  devifes  of 
this  fort:  but  whether  it  was  by  way  of  executory  devife, 
or  contingent  remainder,  the  law  feemed  to  be,  that 
where  the  event  had, actually  happened,  the  cafe  would 
fall  under  the  fame  reafoning,  as  if  it  were  given  as  a 
remainder.  And  his  Lordfhip  thought  that  the  cafe  of 
Caltborpe  v.  Gough  ftated  fnpra  411.  ought  not  to  ftand. 

But  on  a  cafe  ftated,  as  upon  leafehold  property,  for 
the  opinion  of  the  Court  of  King's  Bench,  for'their 
opinion,  whether  the  children  of  S.  C.  took  anjy&rid 
what  eftate  in  the  faid  leafehold  premifes,  by  virtue  of 
and  under  the  will  of  the  faid  A.  the  Court  refted  their 
opinions  on  the  intention  merely.  Lord  Kenyan^  Ch.  J. 
faid,  nothing  could  be  more  clear  than  the  words  of  this 
will.  The  devife  was  to  S.  C.  when  fhe  fhould  attain 
the  age  of  twenty-one,  and  if  fh:  Ihould  die  under  twen- 
U  2  tv-one 
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*  P.  44 r.  *  But  Salkeld  fays,  upon  reading  the  fettle- 
ment,  it   appeared   to  be  and  in  default  of  ijfue- 

**  P.  442.  waU  *  of.  the  body  of  the  hujband,  then  to  the 
daughters ,  and  fo  the  hufband  took   an  eftate- 

tail, 

ty-one  leaving  children,  then  to  thofe  children  ;  but  fhs 
did  not  die  under  that  age,  and  therefore  nothing  could 
pafs  to  the  grandchildren.  If  this  event  had  occurred  to 
the  teftatrix,  moft  probably  fhe  would  have  provided  for 
it,  and  given  the  money  to  the  grandchildren :  but  as  fhe 
had  not  done  fo,  they  could  not  make  a  will  for  her. 
This  cafe  was  diftinguifhable  from  Fonereau  v.  Fonereau^ 
White  v.  Barber •,  and  Doe  v.  Shippard,  (vid.  fupra)  for 
here  nothing  was  given  to  the  grandchildren,  but  upon 
an  event  which  did  not  happen.  JJbhur/i^  Juft.  was 
of  the  fame  opinion.  Bulleri  Juft.  The  teftatrix  in- 
tended to  give  the  whole  to  S.  C.  if  fhe  attained  the  age  of 
twenty-one,  and  the  children  nothing.  She  did  attain 
that  age,  and  therefore  npthing  was  intended  to  be  given 
to  the  children  in  that  event.  There  was  a  diftinclion 
in  fome  of  the  cafes,  as  Willing  Barrie^  and  a  cafe  there 
■  referred  to,  between  words  giving  a  remainder  over,  and 
as  an  original  devife :  but  here  was  no  original  devife  to 
the  grandchildren,  but  on  an  event  which  did  not  hap- 
pen- Grofe,  Juft.  The  event  which  has  happened,  was 
not  forefeen  and  therefore  not  provided  for.  The  court 
certified,  they  were  of  opinion  that  the  children  of  S.  C. 
took  no  ejiate  whatfoever  in  the  faid  leafehold  premifes,  by 
virtue  of  and  under  the  will  of  the  faid  S.  C.  the  events 
upon  which  the  limitation,  under  which  their  claim  was 
to  take  place,  not  having  happened.     Fid,  4  Term  Rep. 

So  in  the  cafe  of  Roundel and  Currery  2  Broivn's  Chan, 
Rep.  67.  Where  S.  C.  devifed  her  real  eftates  to  J.  R, 
for  life,  provided  he  took  the  name  of  C.  remainder  to  his 
jRrft:  and  other  fons  in  tail  male,  remainder  to  her  coufin 
R.  R.  fon  of  her  coufin  H  R.  in  tail  male,  remainder 
to  T.  R.  the  fecond  fon  of  H.  R.  in  tail  male,  remainder 
to  JD.  C.  in  fee,  with  powers  to  the  tenant  for  life  of 
jointuring  and  portioning. 

After  the  death  of  the  teftatrix,  J.  R.  entered  and  took 
ihe  name  of  C.  Then  H.  R.  and  R.  his  fon,  the  devifee 
over  in  tail,   both  died  in  the  life- time  of"  J.  R.  C,  by 

which' 
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tail,  *  and  therefore  the  fubfequent   limitation  *  p.  aAqI 
to    the     daughter    was    void.      However,    Sir 
*  J°feph  Jekyll  afterwards   in  the  cafe  of  Stan-  *  P.  \\\- 
ley  v.  Leigh,    faid  this  was  a  miflake.      And 

indeed 

Which  the  remainder  in  tail  veiled  in  T.  R.  the  fecond 
fon. 

y.  R  C.  purchafed  additional  eftates,  and  being  de- 
firous  that  the  two  eftates  ihould  go  together,  he  devifed 
part  of  his  own  lands  and  alfo  the  lands  devifed  to  him 
by  S.  C.  to  truftees  to  be  by  them  conveyed  to  other 
truftees  to  the  ufe  of  T.  R.  for  life,  remainder  to  his 
firft  and  other  fons  in  tail  male,  remainder  to  J?.  R.  and 
his  heirs  male,  remainder  over.  The  devife' was  upon 
exprefs  condition  that  T.  R.  mould  within  fix  months, 
fuffer  a  recovery,  and  bar  the  remainders  in  S.  C.'s  will, 
and  convey  all  his  eftates  to  fuch  perfons,  &c.  as  were 
declared  by  his  will,  and  convey  all  her  S.  C.'s  eftates  to 
fuch  perfons,  £sV.  for  fuch  ufes  as  were  declared  by  his 
will,  as  to  his  own  eftates,  and  no  conveyance  of  his 
eftates  to  be  made  before  T.  R.  had  fufFered  the  recovery, 
and  in  default  of  his  fuffering  fuch  recovery  to  convey  hifi 
eftates  to  other  truftees,  to   the  ufe  of  R.   R.  for  life, 

By  codicil  (not  having  difpofed  of  his  perfonal  eftate) 
he  gave  his  perfonal  eftate  to  T.  R.  on'  condition  of  his  ; 
performing  the  condition  in  his  will,  and  if  he  ihould  re- 
fufe  fo  to  do,  then  he  gave  it  to  truftees  to  lay  out  in- 
lands, to  the  ufes  declared  in  his  will  as  to  his  own 
eftates. 

T.  R.  after  the  death  of  y.  R.  C.  changed  his  name  to 
C.  and  did  feveral  a£ts  of  ownerfhip  refpe&ing  the  eftates 
of  y.  R.  C.  and  made  fome  preparations  for  fuffering  a 
recovery,  but  died  before  any  recovery  was  compleated, 
leaving  his  wife,  enfeint  of  a  daughter. 

r.  R.  C.  was  heir  at  law  to  S.  C.  J:  R.  C.  and  D.  C. 
dronfequently  his  daughter  was  (o.  If  T.  R.  C.  had  per*! 
formed  the  condition  of  y.  R.  C.'s  will  R.  R.  was  inti- 
fled  under  the  limitations  in  $.  C.'s  Will ;  if  not,  upon  his 
("7'.  R.  C.'s)  death,  the  eftate  tail  was  fpent,  and  the  re- 
verfion  to  the  right  heir  of  Z>.  C.  was  fallen  in  to  T.  R, 
C.'s  daughter. 

And 
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#  P.  445.  indeed  *  it  is  obfervable,  that  although   an   in- 

definite  failure    of    iffue-male   of    the   body    of 

*  P.  446,  the  *  hufband  would  have  been  too  remote,  yet 

as  he  took  an  exprefs  eftate  for  hie  before,  and 

this 

And  the  queftiorj  in.  a  caufe  at  the  Rolls  was,  whether 
T.  R.  C.  had  intitled  hjmfelf  to  S.  C.'s  eftates. 

It  was  contended  on  the  part  of  R.  R.  that  this  was  a 
cafe  of  election  and   that  T.  R   C.  had  done  fufHcient  to 
.make  an  election  and  bind  his  daughter  to  do  what  was 
necefTary,  to  fettle  his  eftates  according  to  S.  C's  will. 

But  his  Honor  was  of  opinion,  that  this  was  not  a 
cafe  of  election;  but  that  it  was  a  condition  precedent. 
The  plan  he  faid  was,  that  before  T.  R.  C.  fhouid  have 
intitled  himfelf  to  the  eftate,  no  conveyance  (hould  be 
made.  The  means  .by  which  it  was  to  be  effected,  was, 
that  he  fhouid  fuffer  a  recovery,  and  he  would  not  fay, 
that  any  other  conveyance  would  anfwer  the  intent.  The 
teftator  had  directed  the  means,  and  none  fo  proper  to 
perform  the  intent.  In  fa£l  no  recovery  was  fuffered. 
Here  the  eftate  was  to  be  conveyed  upon  a  certain  a£t  to 
be  done,  which  amounted  to  a  price.  He  was  to  take 
care  that  at  all  events,  the  eftate  of  S.  C.  (hould  be  fo 
conveyed,  as  to  go  to  the  ufes  of  y.  C's  will  He  ought 
in  his  life-time  to  have  obtained  fuch  an  eftate  as  he  could 
convey.  Therefore  the  daughter  was  not  bound  to  convey 
S.  C's  eftates.  The  confequence  was  that  the  eftates  of 
y.  R.  C.  would  go  to  R.  R.  and  the  fame  argument  ap- 
plied to  his  perfonal  eftate,  which  rnuft  be  laid  out  to  the 
fame  ufes. 

Ip  the  cafe  of  Fejpy  againft  TVilkinfan,  2  Durnf.  and 
Eajl  209.  which  arofe  on  a  fpecial  verdidt  the  Court  were 
divided  in  opinion,  but  all  the  judges  confidered  the  quef- 
jtjon  to  turn  upon  intention^  merely. 

In  this  cafe  M.  TV.  widow  of  y.  TV.  previous  to  her 
-marriage  with  her  firft  hufband  G.  TV.  (then  M.  S.  fpin- 
fter)  was  feifed  in  fee  of  the  premifTes  in  queftion,  and 
which,  after  her  firft  marriage,  in  confequence  of  mar- 
riage articles,  were  vefted  in,  and  fettled  on  G.  TV.  in 
fee.  G.  TV.  died  inteftate  leaving  iftiie  an  only  daughter 
A.  M.  TV  who  died  an  infant  and  without  ifTue,  by  which 
y*  TV*  becarne  heir  at  law  of  A.  M,  M/r.    ^Afterwards  by 

indenture 
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this  •   was  not  the  cafe  of  an  inheritance!  it  by  *  p.  447. 
no   means  follows  that  he  took  any   eftate  bv  vide  fupra, 

wordsp'384-39T* 

indenture   between   M.   W.  the  widow  of   J,   W.   the 
younger  brother  and  heir  of  G.  W .  and  A.  M.  W.  and 
other  perfons,  after  reciting  the  articles  and  fettlement, 
all  the  premiffes  in  queftion  were  fettled  to  the  ufe  of  the 
widow  for  life,  fans  wajle,    remainder  to  truftees  for  a 
term  of  500  years,  upon  the  trufts  after-mentioned,  re-* 
mainder  to  the  ufe  of  J.  TV.  for  life,  remainder  to  truf- 
tees,  to  preferve  Contingent    Remainders,  with  remain* 
der  to  the  firft  and  other  fons  of  J.  W.  in  tail,  remainder 
to  his  daughters  in  tail,  remainder  to  M,  W.  in  fee.     Af- 
ter  the  execution  of  this  fettlement,  M,  W-  the  widow 
intermarried  with   *f.   X.    by   whom  fhe  had   ifTue   t?ne 
daughter  M.  X.     M.  X.  the  widow,    in  her  will,  after 
reciting  the  laft  fettlement,  declared  the  truft  of  the  term 
of  500  years   to  be  "  that  if  her  faid  brother  J.   TV.,  or 
any    iffue  of  his  body,  Jhould  be  living  at  the,  time  of  her 
deceafe,  then  the  faid  truftees  were  immediately  after  her 
deceafe,  out  of  the  rents  and  profits  of  the  faid  premiffes, 
or  by  mortgage  thereof  or  otherwife  as  they  fhould   be 
adviled,  to  raife   and  levy  the  fum  of  1000/.  with  lawful 
intereft  for  the  fame  from  her  death,  and  pay  the  fame  at 
the  end   of  fix  months  next  after  her  deceafe,  to   fuch. 
perfon  or  perfons ;  and  to  fuch   ufes,  as  fhe  by  any  deed 
or  will  fhould  direct-,  limit  and  appoint"  proceeded  thus. 
**  Now   I  the   faid   M.  X.   by  means    and  virtue  of  the 
power  above-mentioned,    and   by    virtue   &e.    "  do"  in 
the  cafe  laft   above-mentioned,    (that    is  to  fay),  If  my 
faid  brother,  Mr.  J.  TV.  or  any  ijfue  of  his  body    be  living 
at   the  time  of  his  death,  direct,  limit  and  appoint,    tnar, 
the  faid  truftees  mall  and  do  pay  the  faid  fum  of  jooo/. 
and  the  intereft   due  for  the  fame,  after  they  fhall  have 
raifed  and  levied  the  fame,  unto  my  fon  in  in   law,  Mr. 
A.  X.  his  executors,  adminiftcators,    and  affigns,'  he- or. 
they  giving  his  or    their  bond,  as  fecurity  for  the  pay-r 
mtnt  of  tne  feveral   annual    and   other  fums   of  money  %  , 

next  herein  after  named  (that  is  to  fay)  &c.  (here  folltfw 
feveral  legacies,  and  annuities.)  And  in  cafe  neither  the 
faid  y.  TV.  nor  any  iffue  of  his  body,  Jhould  happen  to  be 
living  at  the  time  of  my  deceafe,  by  which  eventy  the  fame 

,    '■         rnanar^ 
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*  P.  448.  *  words  of  implication ;  and  the  words  in  default 
**ide  Vaugha».  of  iff ue -male  might  well  refer  to  fuch  default  of 
IvezTiii*.      iffue-male  as  was  before  expreifed. 

Again, 

manor,    by  virtue  6f,  and   under  the  limitations  in   the 
laid  reeited  indenture  of  releafe  and  fettlement,  will  de- 
volve upon  me  and  my  heirs ;  then  I  do  hereby  give  and 
devife  the   fame   premifles,  and  every  part  thereof,  unto 
the  faid  truftees,  their   executors  adminiftrators  and   af- 
figns,    for  and  during   the  term   of  500  years,  in  truft 
that  they  immediately  after  my  deceafe,  fhall  by  mortgage 
of  the  faid    premifles,  or  otherwife  as   they  lhall   be  ad- 
vifed,  raife   and  levy  the  faid  fum  of  1 000/.  with  lawful 
intereft  for  the  fame,  from   my    death,  ana (,  pay  the  fame, 
within  fix  months  after  my  deceafe,  unto  my  faid  fon  in  law 
J.  X  his  executors  adminiftrators  and  afligns,  he  or  they 
giving  his  or  their  bond  fecurity  for  the  payment  of  the 
faid  feveral   annual  and    other   payments    herein    before 
mentioned  to  be  paid  by  him,  in  cafe  the  faid  other  fum 
of  j  000/.  payable  upon  the  contingency  before  mentioned, 
had  become   payable  and  been  paid  as  aforefaid  ;  and   in 
further  truft,  that  they  the  faid  truftees,  do  and  fhall,  by 
the  ways  and  means  aforefaid,  raife  and  levy  the  further 
fum  of  I  poo/,    within  fix  months  next  after  my  deceafe, 
and  pay  the  fame  as  follows    viz.  (here  follow   feveral 
legacies  and  annuities).     And   from    and   after  the  ex- 
piration, or  other  fooner  determination,  of  the  faid  term, 
and  fubje£t.  thereto,  I  give  and  devife  the  faid  manor,  &c. 
unto  my  mother  M.  S.  and  her  affi^ns  for  life,  and  from 
and  after  her  deceafe,  I  give  and  devife  the  fame,  unto 
pny  daughter  M.  X.  her  heirs  and  affigns  for  ever,  but 
in  cafe  my  daughter  M.  X.  fhall  happen  to   depart  this 
life,  before  fhe  fhall  attain  her  age  of"  twenty-one  years, 
and  without  leaving  ifTue  of  her  body  lawfully  begotten, 
who  fhall  attain  that  age;  then  I  give  and  devife  the  faid 
premifTes,  and  every  part  thereof,  with  the  appurtenances 
unto  my  faid  fon  in   law,  A.  X.  hi)    heirs  and  affignsfor 
ever;  he  or  they  paying  thereout,  within  fix  months  next 
after   he    or   they  fhall  come   and  be   in   the  pofTeflion 
thereof,    the   feveral    fums  of  money  following,  to    wit, 
the  fum  of,  &c.     Alfo   I  give  and   bequeath  all  the  reft 
refidue  and  remainder  ef  my  eftate  and  effects,  of  what 

nature 
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*  Again,  where  a  teftatrix  devifed  a  term  of  *  p.  440. 
years    in  truft    (after   payment  of  debts,  &c.)  Stanley  v. 
*  for  I\  for  life,  and  after  his   deceafe  for  his  ^%g%  6l8 
firft  fon  and  the  heirs-male   of  his  body,  and  *  p#  *rQ. 

in 

nature  or  kind  foever,  and  wherefoever,  as  well  real  as 
peifonal,  unto  my  faid  daughter  M.  X.  her  heirs  execu- 
tor &,  administrators  and  afiigns,  for  ever,  iubjec!  to  her 
debts  and  funeral  expences.  M.  X.  foon  afterwards  died. 
Then  J.  TV.  the  brother  of  G.  TV  who  furvived  M.  X., 
the  mother  died  without  iflue;  M.  X.  the  daughter  slfo  ' 
died  an  infant  unmarried,  and  without  iflue.  Then  M. 
S.  the  mother  of  the  teft.urix  died.  A.  X.  the  fon  in 
law  alfo  died,  and  the  defendant  y.  X.  was  his  heir  at 
law.  i  he  leffor  of  the  plaintiff  5.  N.  was  heir  at  law 
to  the  teftatrix  M.  X.  and  heir  at  law  on  the  part  of  the 
mother  to  M.  X.  the  daughter.  The  queftion  was 
"whether  under  the  circumftances  'above  ftated,  the 
plaintiff  was  entitled  to  recover  or  not?  Upon  this 
queftion  the  court  were  divided  in  opinion,  Mr.  Juftice 
Grofe  and  Mr.  Juftice  AJhhurft  being  of  opinion  with  the 
plaintiff,  and  Mr.  Juftice  Buller,  with  the  defendant. 
They  all  agreed  that  it  was  a  queftion  of  intention,  but 
they  differed  in  opinion  as  to  the  intention,  as  evinced  by 
the  difpofitions  made  by  M.  X.  the  mother. 

Mr.  Juftice  Grofe,  and  Mr.  Juftice  Jfihurji,  as  the 
bafis  of  their  argument,  aiTumed  the  principle  "  that  to 
defeat  the  heir,  it  muft  appear  to  be  the  clear  intention 
of  the  teftatrix,  collected  from  the  will,  either  by  exprefs 
words,  or  necefiary  implication,  that  the  devifee  fliould 
take.  They  contended  that  from  the  nature  of  the  tef- 
tator's  intereft  in  the  property,  under  which  it  might  veft 
in  her  during  her  life,  or  not  until  after  her  death,  fhe 
might  difpofe  of  it  in  both  events,  or  in  one  of  thofe 
events  only ;  if  fhe  intended  only  to  difpofe  of  it  in  one 
event,  viz,,  in  the  event  of  its  vefting  before  her  death, 
if  that  event  did  not  happen,  it  would  be  undevifed, 
and  go  to  her  heir  at  law.  And  they  contended  from  the 
words  of  the  devife.  "  And  in  cafe  neither  the  faid  "J.  W1.  ' 
nor  any  iffue  of  his  body^Jhould  happen  to  be  living  at  the  time 
of  my  deceafe,  by  which  the  faid  manor,  &c.  will  devolve 
on  me  and   my  heirs,  then  I  give  unto  the   faid   truftees 

to 
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*  P.  451.  *  in  default  thereof  to  the  fecond  and  other  fons 

of  F.  feverally  and   refpectively,  in    order   and 

*  P.  452.   *  cour'fe,  as  they  fhould  be   in  feniority   of  age 
(  41  o  )     and   priority  of   birth,    and  the  feveral    heirs- 
male 

to  raife  the  fum  of  1000/.  &c.  and  ^in  further  truft  to 
raife  4000/.  within  fix  months  after  my  deceafe,"  and 
the  application- ef  the  money  asfdire&ed  by  her,  and 
from  the  fubfequent  difpofition  of  the  fee,  to  her  mother 
for  life,  and  her  applying  her  attention  to  living  perfons 
throughout,  fne  muft  have  had  in  contemplation  a  dif- 
pofition throughout,  on  the  contingency  only  of  the 
eftate  veiling,  during  her  life.  They  infifted  that  the 
queftion  was  not,  whether  the  teftatrix  intended  or  not 
to  die  inteftate,  "  but  whether  it  appeared  upon  the  face 
cf  the  willy  to  have  bem  her  intention  in  the  event  which 
had  happened  to  die  intejlate"  or  to  difpofe  of  this  eftate. 
That  the  court  had  only  a  right  to  determine,  what  the. 
teftator  meant. to  do,  and  had  actually  done,  upon  the 
circumftances  in  his  contemplation  at  the  time  of  making 
the  will,  and  had  no  right  to  confider  what  the  teftator 
might  probably  have  done,  had  certain  circumftances 
been  propounded  to  him,  which  he  did  not  think  of,  at 
the  time  of  making  the  will;  for  this  would  not  be 
putting  a  conftruftion  upon  the  will  made,  but  making 
a  will  for  him.  This  they  faid  v/as  the  chance  the  law 
gave,  U  the  heir  atlatv.  He  had  a  right  to  take  advantage 
of  the  flips  and  omiilions  in  a  will,  and  they  could  not 
take  it  from  him. 

Mr.  Juftice  Buller  agreed  with  his  brother  Juftices 
in  their  principles,  but  he  confidered  the  contingency  of 
y.  W*s  dying  without  iiTue  in  the  life-time  of  the  tef- 
tatrix as  annexed  to  the  term  only ;  and  that  when  {he 
afterwards  in  difpofing  of  the  inheritance,  made  ufe  of 
the  words  "  from  and  after  the  expiration  or  other  fooner 
determination  of  the  term  and  fubjedl  thereto,  I  give, 
&<*'  fhe  meant  only,  fubjecl;  to  that  term  which  mould 
be  in  being  at  her  death.  She  confidered  both  terms  as 
one  term,  and  meant  if  jf.  W.  died  without  iffue  in  her 
3ife-time,  ft  ill  the  tiuftees  fhould  have  the  term  created 
by  the  fettlement,  but  for  more  extenfive  purpofes.  If 
this  conftruclion  of  the  words  "  fubjecl  to  the  term"  - 

were 
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*  male    of    the    refpeclive  bodies    of    fuch   foil   *  P.  453 
and  fons,  and  in  default  of  fuch  iffue,  to  the  ufe 

*  of    the  daughter  and' daughters   of  F.9    and  *P.  454. 

if 

were  right,  it  put  an  end  to  the  cafe,  for  then  it  was  a 
plain  devife  of  a  remainder,  fubjecl:  to  a  term  of  500 
years.  If  the  teftatrix  had  not  interpofed  the  trufts  of 
the  term,  between  the  limitations  to  the  truftees  for  500 
years,  and  the  devife  of  the  inheritance,  but  declared 
thofe  trufts  by  a  fubfequent  part  of  the  will,  the  will 
would  have  flood  thus,  "  I  give  the  premifTes  to  truftees 
for  500  years,  if  neither  lJ.  W.  or  any  iffue  of  his  body 
(hall  be  living  at  my  death,  and  fubjecT:  to  that  term,  I 
give  the  fame  to  A  X.  and  his  heirs."  In  that  cafe 
though  the  term  never  took  place  yet  the  remainder 
would.  The  order  in  which  the  trufts  of  the  term  were 
created,  could  not  vary  the  true  conftru£f.ion  of  the  will  : 
confidering  this  cafe  on  the  will  only,  without  reference 
to  the  fettlement,  it  was  in  fubftance  a  devife  of  a  re- 
mainder in  fee,  fubjedf.  to  a  term,  if  a  particular  event 
took  place,  but  if  that  event  did  not  happen,  then  with- 
out being  fubjecl:  to  that  charge.  The  court  was  at 
liberty  to  tranipofe  and  mould  claufes,  and  words  of  the 
will,  fo  as  to  make  the  whole  take  effecl:.  This  con- 
ftruciion  gave  operation  to  every  part  of  the  will,  and  in 
each  given  event,  her  whole  eftate  would  pafs  by  the 
will,  which  is  what  fhe  intended.  But  a  contrary  con- 
ftru£f.ion,  in  the  event  which  had  happened,  would  ex- 
punge all  the  limitations  of  the  inheritance,  even  that  to 
her  own  daughter,  and  after  her  to  A*  X.  who  feemed  to 
be  the  next  object  of  her  bounty,  and  he  faid,  he  thought 
it  plain,  that  the  teilatrix  meant  to  difpofe  of  her 
whole  property  and  all  the  intereft  in  that  property  by  her 
will. 

Upon  the  whole  therefore,  it  feems  that  upon  a  ciofo 
inveftigation  of  the  entire  feries  of  cafes  upon  this  point, 
if  we  clafs  them  according  to  the  feveral  grounds  on 
which  the  decisions  thereupon  appear  to  be  founded,  the 
refult  to  be  drawn  from  a  general  comparative  view  of 
them  is,  that  the  conjlruttion  of  them  proceeds  intirely  on 
the  apparent  intent  of*  the  teftator,  and  they  ultimately 
de-pend  upon  the  principle,  that  the  court  is^to  put  fuch 

a  con- 
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if  more  than  one,    to  be  divided  among  them 

P.  455.   *  mare  and  fhare  alike  at  their  ages  of  twenty- 

;  one  or  marriage,  and  in  default  of  daughters, 

or 

a  conftru&ion  upon  the  whole  of  a  will,  as  will  beft  ef- 
fectuate the  general  intention  of  the  devifor,  without 
paying  a  particular  attention  to  the  letter,  if  a  different 
conftru&ion  will  defeat  the  general  intent. 

But  although  where  a  devife  is  made  upon  a  condition 
annexed  to  a  preceding  eftate,  if  the  preceding  limita- 
tion or  contingent  eftate  never  fhould  arife  or  take  effect, 
the  fubfequent  remainder  over  may  neverthelefs  take 
place,  if  fuch  remainder  be  not  too  remote^  it  continues 
yet  to  be  decided  what  fhall  be  the  effect  of  a  condition 
annexed  to  a  preceding  eftate,  which  is  too  remote^  and 
confequerntly  makes  the  ulterior  limitations  equally  re- 
mote in  their  creation. 

In  order  to  inveftigate  this  queftion,  we  may  fuppofe 
in  the  cafe  of  Jones  v.  Wejlcombe,  ftated  fupra  400.  by 
Mr.  Fearne,  the  eftate  to  have  been  limited  to  the  wife 
for  life,  and  after  her  death  to  the  child  me  was  then 
enfeint  with,  if  it  fhould  attain  the  age  of  twenty-five 
years  of  age,  and  if  fuch  child  fhould  die  before  the  age 
of  twenty-five  (inftead  of)  twenty-one  years,  the  re- 
mainder over.  In  which  view  of  it,  the  executory 
devife  not  being  originally  confined  to  the  legal  limits, 
the  queftion,  would  have  arifen,  whether  the  fubfequent 
event  could  have  given  it  efFecl:. 

This  is  a  queftion  of  great  difficulty,  but  as  far  as  may 
be  judged  from  the  application  of  general  principles,  and 
analogous  cafes,  it  feems  moft  probable,  that  in  fuch 
cafe  the  firft  limitation  being  an  executory  devife,  loo 
remote  to  be  valid,  that  which,  as  an  alternative  to  ir, 
is  ultimately  poftpcned  to  the  fame  limits,  will  be  con- 
fidered  equally  remote,  and  confequently  equally  void  ; 
for  admitting  the  limitation  to  the  fuppofed  child  to  be 
void  for  femotenefs,  it  feems  to  follow,  that  the  alter- 
native limitation  muft  be  void  too,  as  its  effeci  was  not 
in  its  creation  reftrained  to  any  fhorter  period}  and  if  it 
was  too  remote  in  its  creation,  1  fhould  apprehend  no 
fubfequent  event  could  render  it  valid;  and  fo  the  law 
was  laid  down  by  Lord  Mansfield^  iff  delivering  the  judg- 
ment 


EXECUTORY    DEVISES. 


*  or  in  cafe  of  their  death,  before  twenty-one  *  P.  456". 
or    marriage,    to   P.    for   the   then    refidue    of 

*  the   term.     F.   died    without  having  had  any  *  P.  457, 

iffue. 


ment  of  the  Court  of  King's  Beach,  in  the  cafe  of 
Goodman  v.  Goodright,  ftated  by  Mr.  Fearne,  fupra  338. 
in  which  cafe  the  limitation  to  the  heirs  male  of  the  body 
of  B.  by  a  future  hufband,  being  treated  as  void,  and 
the  limitation  over  to  L.  as  an  executory  devife,  and 
confequently  too  remote,  as  fuch,  it  was  contended  that 
the  devifee  over  took  an  immediate  eftate,  as  if  there  had 
been  no  precedent  devife,  as  the  precedent  one  was  totally 
and  abfolutely  void ;  and  that  the  ifTue  of  B.  by  a  future 
hufband  was  a  matter  that  ought  to  be  laid  quite  out  of 
the  cafe,  in  the  fame  manner  as  if  there  had  been  no 
fuch  devife,  fince  the  event  never  happened.  But  his 
Lordfhip  faid  " fuppofing  the  devife  (in  that  cafe)  to  the 
heirs  of  the  body  of  B.  by  a  fecond  hufband  to  be  void,  the 
limitation  to  L.  and  the  heirs  of  his  body  could  not  be  a 
contingent  remainder,  for  want  of  a  preceding  eftate; 
and  it  was  too  remote  as  an  executory  devife,  being  not 
to  take  place  till  after  an  indefinite  failure  of  ifTue  of  the 
body  of  B.  •>  and  being  too  remote  in  its  creation,  the  event 
could  not  vary  the  conftru&ion  :  fo  that  the  death  of  B. 
without  ifTue,  could  make  no  difference  in  the  cafe. 
And  upon  the  fame  principle  in  the  cafe  I  have  fuppofed, 
confidering  the  limitation  to  the  fuppofed  child  as  an  ex- 
ecutory devife,  too  remote  in  its  creation,  becaufe  not  con- 
fined to  take  effect  within  the  limits  allowed  to  fuch 
eftates,  it  feems  that  the  fubfequent  event  of  there  being 
no  fuch  child,  could  not  vary  the  conflruction 

And  fo  far  as  the  opinion  of  the  Court,  under  fuch  a 
ftate  of  the  cafe  can  be 'collected,  from  the  fentiments 
thrown  out,  in  the  cafe  of  Jones  and  IVejftcombe,  it  feems 
probable  from  the  ftrefs  therein  laid  on  the  exifting  cir- 
cumftances  of  the  cafe  before  them,  when  they  faid  "  it 
was  good  as  an  executory  devife,  to  commence  within 
twenty-one  years  after  a  life  in  being-"  and  that  the 
number  of  contingencies  were  not  material,  if  they  were 
to  happen  within  a  life  in  being,  or  a  reafonable  time  after, 
that  the  relblution  would  have  been  different  had  the 
circumftances  of  the  cafe  been  fuch  as  I  have  put  for 
the    fake  of  inveftigating  this    queftion;     becaufe   it  is 

obvious 
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ifiue.      Sir  Jofeph  Jeykll,    after  a   very   learned 
*  P.  458.  *  and  elaborate   argument,  and  a  thorough  ex- 
amination  of    the  feveral    authorities    on    the 

point 

obvious  that  their  refort  to  this  doclrine  would  have  been 
ufelefs,  if  the  effe£l:  of  the  devife  in  the  event  that  hap- 
pened would  have  been  the  fame,  whether  the  contin- 
gency had  originally  been  confined  to  twenty-one,  or  ex- 
tended to  twenty-five  years. 

Poffibly  it  might  be  contended  in  fupport  of  a  devife 
fo  conftru&ed,  that  as  the  event  of  the  wife's  not  being 
enfeint,  equally  included  the  two  contingencies,  of  her 
being  enfeint  at  all,  and  her  being  enfeint  of  a  child, 
who  ftiould  however  not  anfwer  the  defcription,  the  limi- 
tation over  upon  the  former  event,  in  cafe  it  happened, 
not  being  too  remote,  might  take  place;  for  where  an 
executory  devife  is  limited  on.  two  contingencies,  one  of 
which  is  within  the  requifite  limits,  it  may  take  effe£t,  if 
that  contingency  happens,  as  in  the  cafe  of  Longhead 
verf.  Phelps^  2  Black.  Rep.  704.  ftated  fufra  154.  in 
notes.  In  refpeit  to  j:his  it  feems,  that  if  the  teftator 
had  exprefsly  diftinguifhed  between  the  two  contingencies^ 
by  mentioning  both  of  them  dii.jun£lively%  as  in  the  cafe 
laft  mentioned,  its  validity  would  have  been  unimpeach- 
able on  the  happening  of  the  firjl  of  them,  and  the  de- 
vifee  over  would  have  been  intitled  accordingly;  indeed 
had  the  devife  over  been  in  cafe  the  wife  fhould  have 
"  no  child"  it  would  have '  been  confined  to  proper 
limits,  and,*  have  taken  effecl:  if  that  event  happened: 
but  the  words  "if  fuch  child"  are,  by  force  of  the 
word  "  fuclf  as  clearly  equivalent  to  fuch  child  who  - 
Should  die  before  the  age  of  tiventy-five^  as  if  thofe  very 
words  had  been  actually  repeated,  under  which  (late  of 
the  limitations  there  appears  nothing  to  diftinguifh  the 
cafe  fuppofed,  from  the  common  cafe  of  an  executory 
devife  after  a  perfon  dying  without  iffue^  or  for  default  of 
ifjue,  where,  though  the  event  defcribed^  actually  includes 
the  two  diftincl:  contingencies,  of  the  perfons  never  hav- 
ing or  leaving  any.  ilTue,  which  would  clearly  be  within 
the  legal  limits,  as  well  as  any  future  extincJion  of  ifluej 
once  had,  flill  it  has  been  eftablifhed  by  repeated  deci- 
fions,  that  the  devife  fhall  be  equally  void,  whether  there 

happens 
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*  point   and   investigation   of   their    principles,  *  P.  459. 
held   that   the    limitation   to    P.    was   good    in 

*  event,  as  the  limitation  to  the  fons,  &c.  had  *  P»  460. 
not  vetted. 

Indeed 

happens  to  be  any  fuch  iffue  of  not,  agreeable  to  the 
doctrine  laid  down,  as  clear  law,  in  the  cafe  of  Good" 
rnan  and  Goodright,  as  well  as  to  the  grounds  of  decifion 
in  the  cafe  of  Longhead  and  Phelps,  which  proceeded  on 
the  exprefs  diftin£tion  there  made  by  the  teftator",  be- 
tween the  two  events,  in  the  disjunctive  provifion  for 
them :  and  though  cafes  might  be  put  where  the  validity 
of  an  executory  devife  may  be  originally  contingent,  and 
its  effecl  depend  upon  the  future  exiflence,  or  afcertainment 
of  the  perfon,  to  whom  the  eftate  is  antecedently  limited, 
as  in  the  cafes  of  Higgins  verf.  Dozvler,  r  Peer  Will.  98. 
Rated  fupra  408.  in  the  context,  and  Stanley  verf.  Leigh, 
2  P.  Will.  418.  ftated  alfo  fupra  409.  and  other  cafes  of 
a  fimiiar  description,  yet  they  were  cafes  of  that  fort,  in 
which  the  exiflence  or  afcertainment  of  the  prior  contin- 
gent devife,  muft  neceffarily,  in  any  pofjible  event,  be  ulti- 
mately decided  within  the  period  of  a  life  in  being  or  of 
twenty -one  years  after;  as  in  cafe  of  a  devife  of  a  chattel 
intereft  to  the  firft  fon  of  B.  and  the  heirs  male  of  the 
body  of  fuch  firft  fon,  and  in  default  of  fuch  iffue  re- 
mainder over ;  where  the  period  for  the  ulterior  limita- 
tion taking  effect  is  necejfarily  reflricled  to  the  time  of 
B.'s  death,  when  it  mult  be  determined,  whether  he 
will  have  any  fon  or  not;  for  if  he  fhould  have  a  fon, 
that  fon  would  take  abfolutely  in  total  exclufton  of  the  limi- 
tation over.  And  fo  if  a  devife  be  to  the  firft  fon  of  //. 
attaining  twenty-one  years,  and  in  default  ef  fuch  iffue, 
then  over,  there,  in  all  events,  the  effecl  of  the-  ulterior 
limitation,  is  confined  to  the  period  of  twenty-one  years 
after  the  deceafe  of  A,  within  which  time  it  mujl  be  de- 
cided, whether  he  will  have  a  fon  to  anfwer  the  defcrip- 
tion  requtred.— But  every  one  of  thefe  cafes,  wherein 
the  validity  of  the  executory  limitation  has  been  referred 
to  the  limits  to  which  its  effect  w  is  originally  and  ultimately 
refrained,  viz..  a  life  in  being  or  twenty-one  years  after, 
are  fo  many  authorities  againfl  the  validity  of  a  limitation 
whofe  effect  is  not  originally  confined  to  a  fimiiar -period ; 

under 
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*P.  461.   1     *  Indeed  in  the  cafe  of  Clare  v.  Clare  above 
videstephensw.  cited,  Lord  Talbot  feems  to  have  held  a  different 

Stephens,  infra,  •    . 

411  decided  by  Opinion  J 

Ld.  Talbot 

under  which  latter  defcription  the  cafe  I  have  fuppofed 
appears  to  fall.  And,  therefore,  whatever  arguments  or 
diftin&ions  a  difpofition  to  fupport  the  devife  over,  might 
fuggeft  to  the  courts  upon  fuch  an  occafion,  the  cafes 
and  authorities  relative  to  the  point,  againft  the  validity 
of  a  limitation  over,  fo  circumftanced,  on  account  of  the 
original  eventual  remotenefs  of  the  devife,  as  not  rejlrained 
in  its  creation,  to  a  Jhorter  period  than  twenty-jive  years 
after  a  life  in  being,  feem  to  me  too  ftrong  to  be  got 
over. 

Poffibly  the  cafe  of  Scatt-erwood  v.  Edge,  1  Salk.  229. 
ftated  alfo  fupra  vol.  1.  163.  might  be  referred  to  as  an 
authority  for  the  devifee,  in  a  cafe  fimilar  to  that  1  have 
fuggefted  ;  but  a  fimilar  obfervation  to  what  has  been 
made  on  the  cafe  of  "Jones  v.  Weftcornbe,  in  regard  to  a 
material  difference  between  it  and  the  prefent  cafe,  feems 
applicable  to  that  of  Scatterwood  v.  Edge%  viz.  "  that  the 
ulterior  devife  was  not  in  its  creation  too  remote;"  for  the 
devife  there  to  the  firft  fon  of  C.  was  not  in  its  creation 
executory  beyond  the  death  of  B.  on  ivhofe  death  the  event 
of  B.  having  a  fon  mufi  have  been  decided.,  and  the  ulterior 
limitations  (fubjecl:  only  to  the  term  of  eleven  years )  then 
have  vefted  in  the  firft  fon  of  C.  as  a  remainder  expectant 
on  the  eftate-tail,  in  the  fon  of  B.  if  there-  was  any,  or 
elfe  in  pofTeilion  in  failure  of  fuch  fon ;  the  devife  to  the 
firft  fon  of  C.  was  not  poftponed,  in  any  pofiible  event, 
Beyond  the  legal  limits ;  becaufe  the  prior  limitation  to  the 
firft  fon  of  B.  to,  or  upon  which,  that  to  the  fon  of  C. 
was  to  take  effect,  either  as  an  alternative,  or  as  a  re- 
mainder, was  confined  to  the  legal  limits;  whereas  in  the 
cafe  fuggefted  the  firft  limitation  to  the  child,  the  wife 
was  then  enfeint  .with,  if  it  fhould  attain  the  age  o^  twenty  - 
five,  not  being  confined  to  an  event,  which  muft  happen, 
if  at  all,  within  the  legal  limits,  the  alternative  limited  in 
failure  of  it,  which  was  not  to  take  effect,  at  all,  till  the 
other  fhould  be  decidedj  and  of  courfe  was  made  depen- 
dant on  the  determination  of  a  contingency  eventually  too 
remote,  was  not  originally  confined  to  the  legal  limits, 
and  was  therefore  too  remote  in  its  creation. 

Upon 
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*  opinion ;  but,  however,  the  uniform  tenor  of  *  P.  462. 
fubfequent  decifions  has  thoroughly  *  eftablifhed  *  P.  46.3. 
the  do£trine   which  prevailed   in   thefe  cafes   of 

Higvins  v.-.Dow/er  and  Stanley  v  Leigh. 

And  fo  where  a  teftator   devifed   Exchequer- 
annuities,  plate,  and  the  refidue  of  his  real  and  studhoime -v. 
perfonal  eftate  to  M.  at  twenty- one  years  of  age,  Hpd^n,00 
and  in  cafe  M.  mould  die  before  twenty  one.  then 
to  M.-'s  mother  and  fueh  other  child  or  children 
as  he  mould  thereafter  have,  and  for  want  there-    (  411   ) 

Upon  the  whole  the  diftin£r.ion  feems  to  be  between 
the  firft  limitation  beings  ■  and  not  being  too  remote  in  its 
creation  Where  that  is  too  remote  in  its  creation,  the 
alternative  one  appears  to  be  equally  fo,  and  then,  accord- 
ing to  the  apparent  preponderancy  of  authorities,  it  is 
apprehended  no  fubfequent  event  can  vary  the  conftruilion, 
or  give  it  effecl.  But  where  the  firft  limitation  is  not  too 
remote  in  its  creation,  there,  it  rather  feems,  that  the  ulte- 
rior limitation  not  being  too  remote  in  its  creation,  whether 
limited  to  take  efFe£t  only  as  an  alternative  to  the  firft,  or 
equally  as  an  alternative  to  or  remainder  upon  it,  may,  if 
the  prior  limitation,  whether  originally  (for  any  other 
caufe  than  remotenefs)  or  by  fubfequent  event,  be  put  out 
of  the  cafe,  take  place  immediately.  This  is  the  diftinc- 
tion  that  feems  to  pervade  and  reconcile,  all  the  cafes 
Upon  the  fubjecvf..  For,  even  in  that  of  Goodman  v.  Good- 
right,  above  dated,  it  appears  that  the  court  founded  their 
opinion  upon  the  too  great  remotenefs  of  the  antecedent  de- 
vife,  to  the  heirs  of  the  body  of  B.  by  her  fecond  hufband^ 
according  to  what  is  ftated  in  a  note  upon  that  cafe,  Dough 
Rep.  489.  ftated  alfo  fupra  143.  (*) 

(*)  A  cafe  of  the  above  fort  was  laid  before  Mr.  Fearne, 
for  His  opinion  at  a  very  lace  period  of  his  life,  on  which  he 
delivered  his  fentiments  to  the  effecl  in  the  above  note  ;  but  as 
his  opinion  was  of  fo  very  late  a  date,  and  the  revealing  the 
circumi'ances  might  lead  to  difcoveries,  with  which  he  was 
intruded  confidentially,  to  obtain  his  opinion,  I  have  preferred 
forming  the  cafe  on  fictitious .  eiicumftances,  to  publifhing  the 
real  cafe;  and  I  was  led  to  imroduce  it,  from  a  reference 
niade  by  him  to  it,  in  his  copy  of  the  original  work. 

Vol.  II.  X  of 
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of  to  her  executors  and  adminiftrators,  and  af- 
terwards by  a  codicil  declared,  that  in  cafe  M. 
ihould  die  before  twenty-one,  and  his  mother 
mould  die  without  any  other  children  or  child 
by  C.  her  hufband,  then  all  the  premiiTes  mould 
go  to  W.  his  heirs  and  afligns.  Upon  a  queftion 
whether  the  devife  over  was  good  ?  The  court 
held  clearly  that  it  was. 

And  in  another  noted  cafe,  where  a  devife  was 
Stephens  v.  in  thefe  words  :  "  I  give  and  devife  unto  my 
Caf  Temp.  "  grandfon  W.  after  the  deceafe  of  my  wife,  all 
Taib.  aa8.  *«  the  lands,  &c.  to  him,  his  heirs  and  ajjigns  for 
P. '464.  et  ever;  but  in  cafe  my  faid  grandfon  IV.  fhal! 
"  happen  to  die  before  he  attains  the  age  of 
*'  twenty-one  years,  then  1  give  and  bequeath  to 
«<  my  grandfon  T.  all  the  faid  lands,  &c.  to  him, 
"  his  heirs  and  affigns  for  ever,  but  in  cafe  my| 
s;  faid  grandfon  T.  mould  happen  to  die  before 
*c  he  attains  twenty-one  vears,  then  I  give  all  the 
"  faid  lands  to  fuch  other  fon  of  my  daughter 
ts  M.  S.  by  'T.  S.  as  (hall  happen  to  attain  his  age 
"  of  twenty-one  years,  his  heirs  and  ajfigns  fof- 
*e  ever  \  the  elder  of  fuch  fons  to  take  place  be- 
(  412  )  t:  fore  the  younger,  one  after  another,  in  order 
M  and  courfe  as  they  and  every  of  them  (hall  be 
"  in  feniority  of  age  and  priority  of  birth,  and 
v  "  of  the  feveral  and  refpeetive  heirs  male  of  the 
et  feveral  and  refpe&ive  body  and  bodies  of  all 
e:  and  every  fuch  fon  and  fons,  and  the  heirs 
"  male  of  his  and  their  body  and  bodies  iifuing, 
?'  and  for  default  of  fuch  iflue,  then  I  give  and 
"  bequeath  the  faid  lands,  &c.  to  all  and  every 
"  the  daughter  and  daughters  of  the  faid  T.  &■. 
64  on  the  body  of  my  faid  daughter  to  be  begot- 
s;  ten,  and  to  the  heirs  of  the  body  and  bodies. 
i;  of  -all  and  every  the  faid  daughter  and  daugh- 
"  ters  as  tenants  in  common,  and  not  as  joint- 
*  P.  465=   M  tenants,  and  for  want  of  fuch  iffue,  *  then  I 

"  give, 
01 
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*c  give,  devife  and  bequeath  the  faid  lands  to  Sir 
"  R.  S4  his  heirs  and  affigns  for  ever  "  And 
the  teftator  gave  all  the  refidue  of  his  real  and 
perfonal  eftate  to  the  iTaid  T.  S. 

W.  and  T.  both  died  under  age  and  without 
iffue ;  T.  S.  having  a  fon  A.  and  daughter  B.  by 
his  faid  wife  M.  S.  (and  having  had  other  daugh- 
ters who  die  infants  j  the  faid  T.  S.  claimed  the 
lands  as  refiduary  devifee  under  the  faid  will. 
His  wife  M  S.  claimed  the  fame  lands  as  heir  at 
law  of  the  teftator,  whilll  A.  and  B.  and  Sir  R. 
S.  claimed  under  the  limitations  in  the  will. 
Whereupon  a  cafe  was  flated  for  the  opinion  of 
the  Judges  of  K. B.  what  eftate,  right  or  intereft 
either  prefent  or  in  contingency  any  of  the  faid 
parties  had  in  the  lands  in  queftion? 

The  judges,  after  obferving  that  the  principal  (  413  ) 
point  was,  whether  the-  devife  over  upon  T.'s 
dying  under  twenty- one  years,  to  fuch  other  fons 
of  M.  S.  as  fhouid  attain  twenty-one  years  of 
age,  w^s,  good  by  way  of  executory  devife  ;  faid 
that  they  found  no  other  cafe  but  that  of  Taylor 
v.  Biddai,  where  an  executory  devife  of  a  free-  Supra,  p.  318. 
hold  fufpended  till  a  fon  unborn  mould  attain 
the  age  of  twenty-one  *  years,  had  been  held  *  p.  ^66. 
good.  Yet,  upon  the  authority  of  that  and  its 
conformity  to  feveral  late  determinations  in  cafes 
of  terms  for  years,  and  confidering  that  the  power 
of  alienation  would  not  be  thereby  retrained 
longer  than  the  Jaw  would  reftrain  it,  viz.  dur- 
ing the  infancy,  of  the  firft  taker,  which  could' 
not  reasonably  be  faid  to  extend  to  a  perpetuity, 
they  were  of  opinion  the  faid  devife  was  good  by 
way  of  executory  devife. 

That  then,  all  the  fubfequent  limitations  would 

be  good  ;  for  the  eftate  would  veil 'in  A.   at  his 

age  of  twenty-one  in  tail-male,  purfuant   to  the 

claufe  directing  the  order  of  fucceffion  between 

X  2  the 
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the  fons  to  be  born.     If  A.  died  imder  that  age, 
it  would  veil  in  any  other  fon  of  M.  S.  by  7.  S. 
who  ihould  attain  twenty-one,  in  the  fame  man- 
ner as  it  would  have  vefted  in  A  ;  and  if  A.  died 
under  that  age,  and  there  mould  be  no  fuch  other 
(  4*5  )     fon  who  Ihould  attain  that  age,  the  eftate  would 
go  to  B.  arid  all  the  daughters  of  the  faid  M.  S. 
and  T.  S.  as  tenants  in  common  in  taiJ,  with  re- 
mainder in  fee  to  Sir  R.  S.;  and  if  A\  ihould  die 
under  that  age;  and  B.  mould  then  be  dead  with- 
out iifue,  and  there  mould  be  no  other  fon  of  T. 
S.  and  M.  S.  who  Ihould  attain  the  faid  age,  nor 
*  P.  467*   any  other  daughter   of  them,  *  then  the  eftate 
would  go  to  Sir  R,  S.  by  virtue  of  the  remainder 
to  him  in  fee. 
Barnardift.Rep.      ^nd  where  there  was  a  devife  of  an  eftate  fo 

in  Chan.  54.  ,     r       yr  •      i         »      »       A  ..  r 

Gower  v.  -".  lor  lire,  remainder  to  trultees  to  preiervecon- 
Grofvenor.  and  tingent  remainders,  remainder   to   his  firft   and 

vide  Trafford  v.   ■    ,  ,-  •        ...  M  ,  j  -^  , 

Trafford,3Atk.  °ther  ions  in  tail-male,  remainder  over  to  1.  and 
347  AndDukethe  teftator  willed  "that  his  plate,  jewels,  library 
°  Eorgrf0"Vu^cr  of  books,  furniture  in  his  manfion-hoi^e  and  in 
vex.  122.  infra  his  dwelling-houfe  mould  go  as  heir  looms,  (a) 

470.  in  note.  :  ag 

\ 

[a)  Mr.  Fearne  in  a  former  part  of  this  volume  noticed 
the  cafes  on  this  fubject  of  heir  looms,  with  regard  to 
their  fpecihc  diftin&ions  or  relations,  and  has  mentioned 
his  intention  to  treat  further  on  this  modification  of  pro- 
perty, in  a  fubfequent  part  of  this  eflay;  and  as  queftions 
upon  it  involve  matters  of  very  great  importance  in  re- 
fpeifi  of  the  frequency  of  thefe  claufes  in  wills,,  marriage 
articles  and  fettiements,  I  (hall  therefore  take  this  oppor- 
tunity to  notiee  fome  cireumftances,  in  relation  to  the 
cffett  of  limitations,  of  real  or.  perfonal  chattels  through 
the  medium  of  trufts,  either  together  with,  or  by  reference 
to  limitations  of  freeholds  in  the  fame  or  any  other  inftru- 
ments,  and  the  extent  to  which  fuch  limitations  may  be 
carried. 

Itfeems  now  fettled,  that  a  limitation  of  leafeholds,  or 
mere  perfonal  chattels  in  ftricl:  fettlement,  where  the  per- 
fonal 
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as  far  as  they  could  by  law,  *  to  the  heirs-male   *  p.  468. 
of  his  family  fucceffively,  as  his  real  eftate  was 
thereby  fettled. 

A.  died 

fonal  eftate  is  either  included  in  the  fame  limitation  as  the 
freehold  eftate,  or  by  reference  to  a  limitation  of  freehold 
eftates  in  tlricvt  fettlement,  is  to  be  underftood,  in  the 
fame  manner,  as  if  the  words  ufed  in  the  limitation  of  the 
freehold  eftates  were  repeated  in  regard  to  the  leafeholds 
or  perfonal  chattels;  and  confequently  that  the  firft  tenant 
in  tail  who  comes  into  effe,  becomes  abfolutely  intitled  to 
the  perfonal  property,  fubjecl  only  to  the  antecedent  'par- 
ticular eftates  therein,  though  it  frequently  produces  a 
feparation  between  the  real  and  perfonal  eftate.     This  is  / 

a  conftruiStion  agreeable  to  the  letter,  and  in  conformity 
with  the  obvious  meaning  of  the  language  ufed  in  fuch. 
cafes ;  for  the  firft  tenant  in  tail  of  the  lands,  being  ex- 
prefsly  to  take  the  fame  eftate  in  the  chattels,  as  he  takes 
in  the  freeholds,  muft  take  fuch  an  eftate  in  the  chattels, 
as  he  would  have  done  under  alike  limitation,  applied  to 
the  chattels  only,  which  would  be  an  efLte  tail.  And 
courts  are  glad  of  any  opportunity,  to  prevent  the  fufpen- 
fion  of  the  vefting  of  property,  as  operating  againft  public 
policy  in  a  commercial  nation 

The  cafe  of  Gregory  verf.  Pelham,  reported  5  Bro.  Ca. 
Pari.  435.  is  an  inftance  of  the  firft  fort,  in  which  A.  after 
deviling  particular  parts  of  his  real  and  perfonal  eftates 
gave  all  other  his  honours,  caftles,  manors,  Cfff.  as  well 
leafehold  and  copyhold  as  freehold,  wherefoever,  and  of 
whatfoever  nature  and  quality  they  were,  and  every  of 
them,  with  their  and  every  of  their  rights,  &c.  in  manner 
following,  viz.  unto  B.  for  life,  remainder  to. his  firft  and 
other  fons  in  tail  male  fucceffively,  remainder  to  C  for  life, 
remainder  to  his  firft  and  other  fons  in  tail  male  with  other 
like  remainders  over.  Afterwards  an  act  of  parliament 
was  procured,  whereby  the  faid  w'll  was  ratified,  eftabli£hed 
and  confirmed,  except  as  to  particular  premifTes  therein 
mentioned.  8.  enjoyed  the  premifTes  during  his  life,  and 
died  without  iftue.  C,  had  iftue  two  fons  E.  his  eldeft 
fon  and  F.  his  younger  fon,  both  of  whom  died  in  his 
life-time  infants.  And  a  difpute  arofe  whether. the  leafe- 
hold eftates  fubject  to  the  eftate  for  life  of  B.  and  the 

contingent 
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* 


P.  469.   -    *  A.    died   without    iflue,    the  queftjon   was, 

whether   the   limitation   of  the   faid    plate,   fife 

*  P.  470.    *  over  to  B.  was  good  in  event,  as  A^  had  never 

had   any   ilfue?     For   it  was    agreed,    that    the 

claufe 

contingent  Remainder  to  his  fons,  belonged  to  B  on  trje 
ground  that  the  abjoiute  ejiate  and  inter  ejt  of  and  in  all  fuch 
eftates,  held  by  leafes  for  years,  j'ubjett  10  the  eftate  of  B. 
and  the  limitation  to  his  fons  in  tail;  and  C's  efrate  for 
life,  was  pari  of  the  perjonal  ejiate  of  E.  the  eldeft  fon  of 
C.  at  his  death,  and  as  fjch,  on  his  death  (he  dying  in- 
teftate)  did  belong,  fubject  to  the  eftate  for  life  of  C,  and 
to  the  contingency  of  A.  having  a  fon,  to  (.'.  as  his  father 
and  only  next  of  kin,  or  to  the  perfon  next  in  remainder  j 
and  the  remainder-man  filed  a  bill  in  fupport  of  his  claim. 
But  his  bill  was  difmifJTed  by  Lord  HenLey,  Chan.  After- 
wards the  fame  queftion  was  agitated  in  the  Houfe  of 
Lords,  on  a  different  fuit;  and  two  queftions  were  put  to 
the  judges.  Firft,  Whether  the  property  of  the  leafehold 
eftates  for  years  devifed  by  the  will  of  A.  vefted  in  E.  the 
infant  fon  of  B.  deceafed,  fubje&  to  h.'s  intereft  therein 
for  life,  and  the  contingency  of  his  having  a  fon.  Se- 
condly, Whether  the  property  of  the  faid  leafehold  eftates, 
fubjecl:  as  aforefaid^  was  tranfmitted  to  the  reprelentative 
of  E.  the  infant?  And  the  Lord  Chief  Baron  of  the  Ex- 
chequer, and  Mr.  Juftice  Denijon,  being  prefenr,  deli- 
vered their  concurrent  opinion  upon  thefe  two  queftions, 
in  the  affirmative.  And  the  Houfe  of  Lords  ordered  and 
adjudged  accordingly. 

The  cafe  of  the  Duke  of  Bridgewater verf.  Egertcny  is 
an  inftance  of  the  fecond  fort. 

In  that  cafe  A.  having  formerly  on  his  marriage  fettled 
his  real  eftates  in  irri£t.  fettlement,  devifed  his  capital  houfe 
at  E.  &c.  and  all  his  leafehold  houfes,  ftables,  and  coach- 
iiAufes  adjoining  thereto,  with  their  appurtenances,  and 
alfo  the  uie  of  his  pictures,  houfehold  goods,  and  furni- 
ture in  the  faid  houfe,  and  the  ufe  of  all  his  plate  both  in 
town  and  country,  to  his  wife  B.  during  her  widowhood, 
and  defired  his  executors  to  take  an  inventory  thereof, 
but  declared  it  to  be  his  will,  that  when  his  eldeft  fon  for 
the  time  being,  fliould  have  attained  his  age  of  twenty^ 
one  years,  or  be  married,  he  fhould,  in  cafe  he  defired  the 

fame, 
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*  claufe  refpe&ing  the  plate,  &c.  by  referring  #p.  471 
to  the  fettlement  of  the  real  eftate,  amounted 

*  to  the   fame  thing   as   expreisly   limiting   the  *  p.  472, 
faid  perfonal  chattels  to  rf.  for  life,  remainder 

to 

fame,  (and  gave  fix  months  notice  in  writing  to  the  wife,) 
have  the  (aid  houfes,  pictures,  houfehold  goods,  furniture 
and  plate,  as  alfo  his  coach-houfes,  and  ftables,  for  his 
own  ufe,  paying  to  the  wife  400/.  a  year  during  her  wi- 
dowhood, lie  delired  that  all  his  books  both  in  town  and^ 
country  fhould  be  deemed  and  taken  as  heir-loom^  and 
fbould  go  to  fuch  perfon  as  fhould  be  intitled  to  trie  pof- 
feffion  of  his  capital  manfion  houfe  at  A.  by  virtue  of  the 
/imitations  in  his  fettlement,  and  he  gave  the  refidue  of  his 
perfonal  eftate  to  his  fon.  A.  died  leaving  two  fons  and  " 
two  daughters;  B.  the  wife  married  again,  the  eldeft  foi> 
died  under  twenty-one  inteftate,  and  B.  adminiftered. 

Afterwards  the  fecund  fon  claimed  the  books  as  heir?- 
looms,  agaiiift  B.  and  her  daughters,  who  infifted  that 
they  vtftcd  in  the  eldeft  fon,  who  was  tenant  in  tail  in 
pofteffion  under  the  fettlement,  and  who  dying  inteftate, 
they  ought  to  be  diftributed. 

The  Lord  Chancellor  declared  that  the  books,  both  in 
town  and  country  mentioned  in  the  will,  were,  according 
to  the  events  that  had  then  happened,  to  be  confidered  as 
part  of  the  perfonal  eftate  of  the  eldeft  fon.  2  Fez.  122. 
1  Bro.  Chan.  Ca.  281.  in  note. 

And  in  the  cafe  of  the  Duke  of  Marlborough  and  Spen- 
eer,  5  Bro.  Ca.  in  Pari.  592.  which  cafe  arofe  on  the  fol- 
lowing circumftances.  by  ails  of  parliament,  the  honour, 
_rnanor,  and  park  of  Woodjfock,  &c.  and  an  annuity,  ouf 
of  the  poft-office,  were  fettled  in  John  Duke  of  Marl- 
borough's daughters,  and  their  male  ifTue  in  manner  there- 
in mentioned.  And  it  was  enacted,  that  neither  the 
Duke,  or  his  daughters,  or  the  heirs  male  of  their  bo- 
dies, or  any  other  perfon  to  whom  the  premiffes  ihouidr 
come  by  virtue  of  the  limitations  aforefaid,  fhould  have 
any  power,  by  fine,  recovery,  or  any  other  acl,  to  bar 
any  perfon,  to  whom  the  premifles  were  thereby  limited, 
from  enjoying  the  fame,  according  to  the  limitations  before 
mentioned. 

Afterwards 


OF    OTHER    MATTERS    RELATING    TO     • 

*P.  473.  *  to  his  firft  and  other  ions  fucceffively  in  tail- 
(  415  )  male,  remainder  to  T.  and  thereupon  it  was  in- 
*  P.  474.  *  filled,  that  the  limitation  to  7*.  was  void  after 

an 

\  ■ "  ' 

Afterwards  the  Duke  made  his  will,  and  gave  to  the 
Duchels  his  wife,  during  her  life,  the  ufe  and  occupation 
of  all  his   pictures,  glaffes,  hangings,  and   beds,  and   all 
other  the  houfehoid  goods,  and  furniture  which  mould  be 
in  Blenheim  houfe  at  the  time  of  his  deceafe,  and   of  his 
gold  plate,  and,  after  her  deceafe,  he   gave'  the  ufe   and 
occupation  thereof  to  the  countefs  G.  for  life,  "and  after 
her  deceafe  to  Lord  R     for  his  life,      And   it  being  Ms 
defire  (as  he  thereby  declared)  that  the  fame  might  always 
be  enjoyed    with  Blenheim  houfe,'  by  the  owner   thereof, 
being  Duke  or  Duchefs  of  Marlborough,  according  to  the 
fettlement   of  the  laid   houfe,    by   act.   of  parliament,    he 
annexed  the  glaffes  and  marbles  fixed  in  the  faid  houfe, 
to  the  fame ;  and  declared   them  to  be   taken  as  part  of, 
2nd  enjoyed  therewith,  and  aU  other  the  laid  goods  and 
furniture,  fo  far  as  by  law  the   fame  might  be  annexed 
thereto       And  the  Duke  bequeathed  the  ufe  of  his  dia- 
mond fword,  his  Georges  and  collar,  upon  truft  for  fuch 
perfon  and  perfons,  and  for  fuch  time,  and  in  fuch  man- 
ner, as  he  had  before  given  the  faid  houfehoid  goods,  and 
furniture,  that  fhould  be  at  his  deceafe  at  Blefoheim  houfe. 
Afterwards  feveral  of  the  tenants  for  life  to  whofe  iffue 
the  premiffes  were  limited  in  tail,  died  without  iffue,  and 
George  Duke  of  Marlborough,   ( who  was  not  born  until 
after  the  will,  and  death   of  the  teftator,  and   who  upon 
his  birth,  became  intitled   to  a  remainder  in  tail  male  in 
all  the  real   eftates    of   which    the  teftator   died   feifed, ) 
exhibited,   a    bill     in     chancery    praying    among    other 
-  ,  ■       things,    that   the  goods   at  Blenheim  houfe,  the   diamond 
fword,    Georges  and  collar,    and  other  fpecific    things, 
being  in  their  nature  chattels  perfonal  only,  and  incapable 
of  a  limitation  over,  might  be  delivered  to  him.     And  it 
was   determined"  by  Lord    Chancellor  Northington,    that 
they  were  become  the  abfolute  property  ef  the  Duke. 
And  the  fame  doclrine   prevailed    in  the  cafe   of  Foley 
"and  Burnett,  ftated  fupra  39,  42.     For  it  eventually  turned 
out  in  that  cafe,  that  E.  nad  a  fon  born,  who   died   foon 
after  (in  fourteen  days)  and  it  was  decreed  by  Lord  J'hur- 

low 
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an  exprefs   limitation   in  tail  to  the  Ion's  of  A. 
*  Lord  Hardwicke,  without  delivering  a  decifive   *  P.  475. 
opinion   upon  the  point,  declared,    that  in  theAhdvidea 

reaion 

low  Chancellor,  that  the  whole  intereft  in  the  chattels 
vetted  in  that  child,  and  on  his  death  in  E,  as  his  admi- 
niftrator;  and  on  a  rehearing  his  Lordfhip,s  decree  was 
affirmed  by  the  Lords  Corrimiffioners,  and  their  decree 
again  affirmed  on  appeal  to  the  Houfe  of  Lords. 

But  although  where  real  or  perfonal  chattels  are  in- 
cluded in  the  fame  limitation  as  freeholds  in  ftridt Settle- 
ment, or  where  fuch  chattels  are  limited  by  reference  to 
a  limitation  of  freeholds  in  ftricl  fettlement,  the  chattels 
veft  abfolutely  in  the  firft  tenant  in  tail,  who  comes  in 
ejft;  the  veiling  may  be  poftponed  byafpecific  limitation, 
to  a  "more  remote  period. 

Thus  in  the  cafe  of  the  Duke  of  Bridgwater  verf. 
Egerton,  ftated  fupra,  470.'  it  was  held  that  the  firft  foil 
dying  under  the  age  of  twenty-one  years,  and  unmarried, 
the  fecond  fon,  having  become  elded,  for  the  time  being, 
would,  when  he  mould  attain  his  age  of  twenty-one  years, 
or  be  married,  and  on  giving  notice  of  his  deflre  for  that 
purpofe,  purfuant  to  the  will  of  his  father,  be  intitled  to 
the  teftator's  houfes,  coach-houfes,  and  (tables,  with  the 
appurtenances  in  E.  and  alfo  to  the  pictures,  houfehold 
goods,  and  furniture  in  the  faid  houfes,  and  the  teftator's 
plate  mentioned  in  his  will.  . 

And  as  the  prefervation  of  perfonal  property,  for  the 
benefit  of  thofe  who  are  intitled  to  real  property,  depends 
merely  upon  fufpending  its  vefting  until  the  event  on  which 
it  is  intended  to  pafs,  and  as  fuch  fufpenfion  may  be  ex- 
tended to  any  period  not  exceeding  twenty-one  years,, 
2fter  a  life  or  lives  in  being,  the  fettlor  of  fuch  property, 
may  continue  the  fufpenfe,  till  twenty-one  years  after  the 
death  of  the  furvivor  of  all  the  tenants  for  life;  but  in 
fuch  cafe  no  perfon  would  be  entitled  to  take  it,  until  that 
event,  which  would  not  anfwer  the  purpofe,  where  the 
objecl:  was  a  concomitancy  of  eftates ;  becaufe  the  firft 
tenant  in  tail  in  the  limitation  of  the  real  eftate,  on  attain- 
ing the  age  of  twenty-one,  might  bar  the  limitations  over 
in  fuch  eftate  by  recovery,  which  would  produce  a  fepara- 
tion;  but  this  may  be  prevented  by  continuing  the  fuipenfe 

to 
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*  P.  476.  *  reafon  of  the  thing  there  feemed  to  him  to  bq 

a   great   difference    between   fuch  fort   of   limi- 

*  P.  477.  *  tations  vejled^  and  the  like  limitations  when 

contingent  \ 

to  thatvperiod,  in  cafe  no  tenant  in  tail,  intitled.for  the 
time  being  to  the  perfonal  property,  {hall  have  attained 
the  age  of  twenty-one  years,  and  barred  the  eftate-tail 
in  the  freehold  by  recovery:  Which  mode  feems  to  be 
carrying  a  truft  for  pre'erving  and  continuing  perfonal 
property  for  the  benefit  of  perfons,  intitled  in  the  mean 
time  to  freehold  property,  to  the  utmoft  poffible  limits. 

In  the  above  cafe  of  Gower  and  Grofuenor,  Lord  Hard- 
wicke  appears  to  have  treated  the  words  "  as  much  as  they 
can  by  law"  where  ufed  in  fuch  cafes,  as  giving  an  open- 
ing to  the  modification  of  fuch  a  limitation  by  a  court  of 
equity;  for  his  Lordfhip  faid,  tbofe  words  evidently  (hew- 
ed, that  there  was  a  future  acl  to  be  done  in  that  cafe,  and 
that  the  Court  was  to  dire£t  a  limitation  -[fettlement]  of 
thefe  chattels  to  be  made  "  as  far  as  it  could  by  law,"  (o 
that  this  claufe  was  tabe  confidered  only  as  executory,  and 
direclory  to  that  which  the  Court  was  to  do,  and,  confe- 
quently,  a  greater  latitude  was  to  be  allowed,  as  that  was 
the  cafe,  than  would  be  if  no  conveyance  was  to  be  di- 
rected by  the  Court.  He  obferved,  that  though  the  party 
only  faid  K  as  much  as  by  law  they  may"  yet  that  Was  the 
fame  thing  as  if  he  had  faid  "  by  law  or  equity,"  and  that 
gave  the  Court  jurifdi£r.ion  to  direct  a  conveyance  to  be 
made;  and  as  the  party  had  declared,  that  he  had  defigned 
thofe. perfonal  chattels  mould  go  with  his  real  eflate,  as 
much  as  they  could  by  law,  it  remained  to  confider  how  far 
this  could  be  by  law ;  and  thus  much  was  plain,  he  might 
have  limited  them  to  A.  for  life,  the  remainder  to  his  firit 
fon  and  the  heirs  male  of  his  body,  and  if  fuch  fon  died 
before  the  age  of  twenty-one,  and  without  iflue  male,  the 
remainder  over  to  his  fecond  fon;  he  might  have  made  the 
fame  limitation  over  to  all  the  other  fon*;  and. in  default 
of  fuch  ifTue,  he  might  have  limited  the  remainder  over; 
and  in  cafe  no  fon  had  lived  to  attain  the  age  of  twenty- 
one,  the  remainder  would  have  been  clearly  good.  This 
was  the  common  and  known  way  of  conveyancing  in  fet- 
tling of  chattels;  and  that  where  things  were  directed  by 
will  to  go  as  heir  looms  with  an  eftate,  or  in  cafe  of  a 

marriage 
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continue     ;  as  if  a  perfonal  eftate.be  bequeathed 
*  to  A.    for  life,    the  remainder   to  B.  and   the  „*  P.  478. 
heirs-male  of  his  body   (fuppofing  B.   a  perfon 

in 

marriage  fettlement  or  the  like,  fo  far  as  they  could  by 
law  or  equity,  it  was  very  proper  that  it  Jhould  be  left  to 
the  Court  to  fettle  the  conveyance^  and  where  it  was  left  to 
the  Court  to  do  the  a£t,  they  had  made  as  material  altera- 
tions in  the  inftrumetltj  as  would  be  neceffary  in  the  pre- 
fent  cafe,  they  having  inferted  a  claufe  for  limiting  an 
eftate  to  truftees  to  preferve  contingent  remainders. 

And  in  the  cafe  of  'It -afford  v.  Tr-afford,  3  Atk.  374. 
-  Lord   Hardwicke  recognized    and   confirmed    his  former 
opinion  on  this  fubje£l. 

-  But  we  may  obierve  that  thefe  words  "  fo  far  as  they 
can  by  law"  do  not  neceffarily  import  a  defire  that  the 
chattels  mould  De  preferved  in  the  line  of  fucceffion,  as 
long  as  the  fame  might  be  effected  by  any  limitation 
that  the  ingenuity  of  conveyancers  might  contrive,  for 
thefe  words  will  bear  feveral  other  interpretations.  They 
may  be  explained  by  the  different  natures  of  real  and  per- 
fonal property,  which  occafion  a  different  effect  to  follow 
on  fimilar  limitations.  Or  they  may  be  underftood  lite- 
ral! v,  as  directing  that  the  legatee  mall  take,  as  heir  looms, 
the  fame  eftate  in  the  leafehold  or  perfonal  chattels  as  near 
as  the  law  will  permit^  as  he  takes  in  the  freehold.  Now 
the  law,  under  a  fimilar  limitation  of  chattels,  unconnec- 
ted with  freeholds,  as  is  applied  to  the  freehold  in  ftri£t 
fettlement,  would  give  an  eftate  tail,  and  it  is  an  incident 
appertaining  to  an  eftate  tail  in  leafeholds,  that  the  donee 
takes  an  abfoiute  property,  which  is  therefore  the  neareft 
eftate  in  leafeholds,  fimilar  in  extent  to  an  eftate  tail  in 
freeholds,  that  the  law  allows  to  take  effeel  in  perfonal 
property.  And  if  any  other  conftru&ion  were  permitted, 
the  direction  of  the  teftator  would  be  abandoned  in  favour 
of  a  fuppofed  intention  which  he  has  not  expreffed;  for  if 
we  were  in  fuch  cafe  to  reftrain  the  eftate  from  veftin£ 
until  twenty  one,  and  confine  it  by  executory  limitations, 
to  be  concomitant  with  the  freehold,  as  far  as  poffible  by 
law,  it  would  be  deviating  from  the  fimiiarity  of  eftates 
given  to  the  fame  perfon  in  both  the  fpecies  of  property, 

by 
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*  P.  479.   *  in-effe)    remainder  to  C.   the  whole  remainder 
in   that  cafe  is  veiled  in  B.,  and  C.  can  never 
P.  480.   *  under  that  limitation  come  in  for  any  part  of 
it;    but    if   the   firfl   remainder   were  contingent 

in 

by  making  the  one  contingent,  executory  and  defeazable, 
when  the  other  was  vefted  andabfolute. 

Befides,  it  may  beobferved,  that  although  in  fuch  cafes 
the  perfonai  eftate  devolves  by  law  on  the  executors,  in 
*  the  firft  inftance,  no  inftrument  ©t  conveyance  is  necef- 
fary  to  direct  the  execution  thereof,  and  transfer  it  to  the 
legatee.  Ail  the  interest  in. fuch  cafe  accrues  to  the  lega- 
tee by  the  devife,  and  is  executed  by  the  affent  of  the  exe- 
cutor ;  therefore  there  feems  16  be  nothing  executory  in 
fuch  a  difpofkion,  and  confequently  no  room  for  the  ap- 
plication of  the  principles  on  which  courts  of  equity  rely 
in  modifying  trufts. 

And  the  rule  as  to  the  construction  of  fuch  difpofitions 
of  perfonai  property,  by  reference  to  the  limitations  of 
real  property,  feems  to  be  now  fettled  in.  regard  to  cafes 
where  the  teftator  or  fettlor  has  himfelf  finally  declared  the 
trufts,  with  no  other  reference  for  their  operation  than  to 
the  rules  of  law,  in  a  modern  cafe  of  Faugh  an  v.  Burjiem, 
3  Bro  Chan.  Ca.  101. 

In  this  cafe  one  devifed  his  manors,  &c.  to  truftees,  to 
ufes,  under  which  his  wife  was  to  receive  an  annuity,  and 
to  pay  other  annuities,  remainder  to  the  ufe  of  the  firft 
ion  of  the  teftator's  body  in  tail,  remainder  to  the  fecond 
and  other  fons  of  his  body,  which  ufes  never  took  effect, 
remainder  to  the  ufe  of  his  daughter  A.  for  life,  remainder 
N  to  truftees  to  preferve  Contingent  Remainders,  remainder 
to  her  firft  and  other  fons  in  tail,  remainder  to  B.  with 
other  remainders  over,  he  then  gave  the  ufe  of  his  pictures 
to  his  wife  for  life,  and  directed  that  £he  fhould  have  the 
ufe  of  hi|S  plate,  until  a  fon  of  his  body  fhould  attain 
twenty  one,  or  until  his  daughter^,  fhould  attain  twen- 
ty-one, or  be  married,  which  liquid  firft  happen,  and 
then  defired  fuch  fon  or  his  daughter  fhould  have  the  ufe 
of  his  plate,  and  directed  further,  that  all  his  plate,  houfe- ' 
hold  goods,  furniture,  glaffes,  and  china,  which  fhould  be 
in  his  houfe  at  H.  fhould  go  as  heir  looms,  *uoith  his  real 
ejiate  and  be  held  and  Enjoyed  by  theperfon  orperfons,  that 

fnould 
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*  in  its  creation,  then  the  remainder  over  to  C.   *  P.  481, 
would   be   good   or  bad,  according  to  the  event 

*  of  the  contingency  ;    that  is,    if  a  limitation   *  P.  482. 

which 

fhould  for  the  time  being,  by  virtue  of  his  will,  be  enti- 
tled to  his  faid  real  eftate,  as  far  as  the  rules  of  law  and 
equity  will  permit.  A.  married  C.  and  had  a  fon  born  who 
lived  fix  weeks,  and  who  was  tenant  in  tail  in  remainder 
under  the  will.  And  after  his  death  thofe  in  remainder 
filed  a  bill  againft  A.  and  C.  praying  an  inventory  for 
them.  Etper  Chan.  I  am  called  upon  to  fay  that  the  efFecl: 
of  the  will  is  to  prevent  the  ufe  from  fpringing,  where  if 
it  fprung  it  would  give  an  abfolute  eftate.  To  do  this,  I 
muft  determine,  that  the  ufe  fhall  not  fpring  or  veft  till 
twentv-two  years  after  the  death  of  A.  the  ftrft  taker  for 
life.  How  am  I  to  gather  this  ?  from  the  words  "  as  far 
as  the  rules  of  law  and  equity  will  permit."'  This  cannot 
be;  the  ufes  could  not  go  further  than  the  law  will  permit. 
But  thefe  words  have  their  fenfe;  for  he  feems  to  have 
known  that  the  perfonal  property  could  not  go  Co  far  as  the 
real.  Here  the  "  per/on  entitled"  feems  by  exprefs  de- 
fcription  to  be  the  child  of  C.  It  would  be  pedantic  to  fay 
that  Goiver  and  Grofvenor^  turns  on  the  words  "  as  far  as 
the  law  allows"  for  they  are  explained  by  the  different  na- 
tures of  real  and  perfonal  eftates.  To  do  what  is  called 
for  in  this  cafe,  I  muft  go  much  further  than,  ever  has 
been  done;  for  I  know  no  inftance  where  the  conveyance 
has  been  carried  to  the  utmoft  extent  of  what  the- .law 
might  do.  He  certainly  meant  the  fon,  if  he  was  in  pof- 
feifion,  fhould  have  them.  What  then,  (hall  they  not  be 
in  p>JTemon,  in  the  mean  time,  not  veft  in  anybody? 
Cafes  which  fay  you  (hall  do  all  this  for  the  teftator,  by 
faying  you  fhall  do  all  that  can.be  done,  will  not  do. 
This  would  be  fetching  the  intent  of  the  teftator,  in  a 
way  many  cafes  have  faid,  it  cannot  be  done.  The  pro- 
perty cannot  be  rendered  Inalienable,  hut  by  preventing 
the  ufe  from  fpringing,  which  cannot  be  when  a  perfoh  is 
born  who  would  take  abfolutely.  It  would  be  a  direction 
to  keep  it  unalienable  as  long  as  could  poflibly  be  I  am 
of  opinion  that  the  words  are  not  fifficient  to  give  fuch  a 
conjlrxi'tiori)    and   that  confequently   I  muft   declare   this 

property 
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which  would    have  been  a  contingent  remain- 
*  V-  4^3*    der  *  in  cafe   of  a  real  eftate,    fhould  become 
veiled   during  the  life   of  any  of  the  tenants ' 

for 

property  vefted  in  the  fon  of  A.  and   that  it  goes  to  his 
father  as  his  reprefentative. 

But  although  this  may  now  be  confidered  as  the  fettled 
rule  in  cafes  of  the  nature  of  thofe  laft  mentioned,  i  am 
not  aware  of  the  rule  having  been  ever  extended,  to  cafes 
where  thetruffcs  have  not  been  finally  declared  by  the  fettlor 
himfelf,  but  only  generally  exprefied  by  way  of  direfiion, 
or  agreement,  for  a  future  fettlement,  to  be  framed  for  that 
purpofe,  and  which  of  courfe  would  be  fubje£r.  to  the  modi- 
fication of  equity,  for  effectuating  the  apparent  obje£t  of 
them  to  the  extent  ufual,  in  fettlements  for  funilar  ends,  I 
know  of  no  cafe  of  this  fort  which  has  occurred  before 
a  court  of  judicature,  but  feveral  inflances  of  this  nature 
came  under  the  consideration  of  Mr.  Fearne,  in  the  courfe 
of  his  practice.  And  he  thought  a  material  diftinction 
arofe  from  that  circumftance. 

One  inftance  of  this  kind  occurred  where  freehold 
eilates  were  by  articles  agreed  to  be  ftri<5fcly  limited,  and 
in  which  there  was  a  covenant  that  the  fettlor  would  afiign 
leafehold  eftates,  to  truftees,  in  truft  "for  the  benefit  of 
fuch  perfon  and  perfons,  and  for  fuch  or  the  like  eftates, 
and  for  fuch  or  the  like  ends,  incents  and  purpofes  as  were 
therein  before  mentioned  of  or  concerning  the  faid  here- 
ditaments, and  premifes  therein  before  limited,  and  ap- 
pointed and  granted  and  releafed  as  aforefaid  "  at  far  as 
the  law  in  that  cafe  will  allow  or  permit." 

This  Mr.  Fearne  faid  was  the  cafe  of  a  truft  executory, 
and  not  executed  or  terminating  in  the  words,  or  literal 
operation  of  the  in/irument,  or  will  itfelf  but  left  to  be 
accompliihed  and  perfected  by  a  future  deed,  and  where 
of  confequence  the  whole  direction  of  fuch  fettlement  fell  ^ 
upon  the  Court,  who  were  to  dire£i  how  the  parties  were 
to  convey;  according  to  the  well  known  diftincYion  in  the 
cafe  of  Stamford  v.  Sir  fohn  H',bart,  and  the  feveral  au- 
thorities referred  to  in  the  prefent  edition  of  Contingent 
Remainders,  fol.  207.  et  feq.  This  too  was  the  cafe  of 
marriage  articles,  in  the  execution  of  zvhich  equity  regu- 
larly introduced"  fuch  chafes,  tffc.  as  were  requifite  for 

effeituatins; 
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*  for  life,  or  if  a  pofthumous  child  fhould  be  *  P.  484. 
born  who  would  have   had   the  benefit  of  the 

*  remainder,  if  it  had   been   within   the  ftatute   *  P.  485. 
of  W.  III.   then   the  remainder  over  would   be 

bad 

effectuating  the  intended provifion  for  the  iffue  of  the  mar- 
riage, which  provifion  might  eventually  be  defeated,  by 
permitting  the  whole  intereft  to  veji  abfolutely  and  ultimately 
in  a  firft  fon  dying  an  infant.  In  the  decreeing  an  exe- 
cution of  marriage  articles,  a  court  of  equity  regarded 
the  end  of  the  fettlement,  beyond  the  legal  operation  of 
the  words  in  which  the  articles  were  expreffed,  and  there- 
fore frequently  varied  from  the  legal  import  of  ithofe  words, 
as  in  the  cafe  of  limitations  to  the  heirs  of  the  body,  &c. 
or  fuch  court  fupplies  or  tranfpofes  eftates,  as  in  the  in-  ' 

ftance  of  eftates  to  fupport  contingent  remainders,  iffc. 
to  fubftantiate  the  intended  provisions;  and  accordingly 
(he  faid)  we  find  Lord  Hardwicke  in  the  cafe  of  Gower 
and  Grofvenor,  obferving,  "  that  in  cafes  of  marriage  fet- 
tlement s,  or  the  like,  under  the  words  "  fo  far  as  they  could 
by  law  or  equity"  it  was  very  proper  that  it  fhould  be  left 
to  the  Court  to  fettle  the  conveyance  \  and  where  it  was  left 
to  the  Court  to  do  the.att,  they  had  made  as  material  al- 
terations in  the  inftrument,  as  would  be  done  in  that  cafe." 
And  Mr.  Fearne  faid,  he  apprehended,  that  in  cafes  of 
perfonal  eftates  the  introduction  of  a  claufe  to  carry  the 
fund  over,  on  a  tenant  in  tail  dying  under  twenty-one  with- 
out iffue,  &c.  could  not  be  deemed  any  greater  liberty, 
.  than  that  of  introducing  an  eftate  to  truftees  to  fupport 
remainders  in  a  fettlement  of  freeholds;  both  were  direc- 
ted to  the  prefervation  of  the  intercfts  intended  for  thole 
in  remainder;  the  one  operated  to  intercept  that  power, 
which  the  law  would  otherwife  leave  in  a  preceding  tenant, 
of  disappointing  the  limitations  to  thole  in  remainder;  the 
other,  to  determine  that  intereft  of  a  preceding  tenant, 
which  the  law  would  otherwife  give  him  to  the  exclufion 
of  thofe  in  remainder,  in  an  event,  where  fuch  a  confe- 
quence  was  evidently  contrary  to  the  general  view  of  the 
fettlement.  And  therefore,  if  we  attentively  confidered 
the  words  of  the  original  truft,  the  introduction  of  fuch  a 
fnifting  claufe  would  not  appear  at  all  irreconcileable  with 
them.     The  words  for  the  "  benefit  of"  fuch  perfon  and 

perfons, 
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perfons,  and  for  fuch  eftate,  and  eflates,  &c.  and  for  fuch 
and  the  like  ends,  intents  and  purpofes,  as  far  as  the  law  in 
that  cafe  Would  admit,  furely  imported  afettlement  that  would 
as  far  as  might  be,  fee  u  re  the  property  to  the 'fame  perfons 
infucceffion\  fo  far  as  it  fell  fhort  of  that,  it  failed  of  enur- 
ing to  the  benefit  of  fuch  perfon  and  perfons.  Such  or  the  like 
eftate  and  eftates  imported  ejiates  or  interefls,  as  near  as 
might  be  correfponding  in  duration  pf  irAereJl,  and  power 
of  difpofition.     An  abfolute  eftate  in  pergonals,  and  which 

P.  486.  would  be  *  liable  to  the  teftamentary  difpofition  of  an 
infant,  did  not  at  all  correfpond  in  thofe  refpecls,  with  an 
eftate:tail  in  the  infant,  which  would  determine  on- the 
deceafe  of  the  infant  tenant  in  tail,  without  iffue.  which 
will  net  be  liable  to  his  teftamentary  difpofition.  Such  an 
intereft  in  perfonals  as  would  determine  on  his  death  with- 
out iiTu'e  under  age,,  and  would  not  be  liable  to  his  difpo- 
fition before  he  attained  his  age,  feemed~  much  more  ana- 
logous to  his  eftate  in  freeholds  in  both  thefe  refpe&s. 
And  the  import  of  the  words,  "  for  fuch  and  the  like 
ends,  intents,  and  purpofes,"  feemed  much  better  an- 
fwered.  by  the  introduction  of  a  claufe,..  whjeh.  would  ex- 
tend the  purpofes  cf  a  provifion  to  children-  &c.  in  re- 
mainder, when-  it  became  ufelefs  in  refpecl:  to  a  firfl  fon, 
by  his  never  living  to  call  for  it,  than  by  carrying  fuch 
intended  provifion  through  him  to  his  parent,  or  perfonal 
reprefentatiyes,  for  whom  it  never  was  intended,  in  ex- 
clusion of  every  child  for  whom  it  was  intended.  A  claufe 
therefore  that  would  carry  the  intereft  in  the  leafeholds 
over,  upon  the  death  of  any  child  of  the  marriage,  under 
twenty-one  without  iflue,  inheritable  to  the  intail,  fo  far 
from  being  objectionable,  on  account  of  any  inconhftency 
with  the  exprefs  words  of  the  truft,  feemed  to  him  to  be 
rather  auxiliary  to  their  compleat  effeSi.  ,  But  at  all  events 
he  (Mr.  Feame)  thought  we  miift  admit  fuch  a  claufe  to 
be  material,  for  preventing  the  difappointment  of  the 
provifion,  manifeftly  intended  for  a  fecond  or  younger 
child,  in  cafe  of  the  death  of  a  prior  child-  in  its  infancy, 
and  before  itcould  have  any  call  for  the  provifion  intended. 

I  .  4"7*  -And  on  this  ground  bethought,  that  in  the  execution  *of 
marriage  articles,  fuch  as  in  the  prefent  <5afe,  a  court  of 
equity  would  fuoply  it;  and  as  to  anv  objection  to  be 
1  raifed  by  the  queftion,  how  far  was  the  court  to  go  in  this 
fort  of  aid?  Why  ftop  at  all  fhort  of  the  utmoft  extent 
of  what  the  law  might , do  ?.   And  how  was  it  to  decide,  or 

why 
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*  bad  in  event ;    but   if  no  fuch  contingency  *  P.  488. 
fhould  happen  then  it  would  be  good,  (#) 

So 

why  take  upon  itfelf  the  decifiori  of  thofe  limits  ?  He  was 
of  opinion  it  would  be  fufficient  to  recur  to  Lord  Hard- 
zuicke's  obfervation  in  Gower  v.  Grofuenor,  who  in  fpeak- 
ing  as  to  that  power  faid,  "  that  it  is  extremely  plain,  the 
teftator  might  have  limited  to  one  for  life  remainder  to  his 
firft  fon,  and  the  heirs  males  of  his  body,  and  if  fuch  fon 
died  before  the  age  of  twenty-one  and  without  iflue,  then 
to  the  fecond  fon,  with  the  like  fort  of  limitation  over  to 
all  the  other  fons;  and  in  default  of  fuch  iflue  remainder 
over.  That  he  faid  was  the  common  and  knozvn  way  of 
conveyancing.  And  in  fuch  fort  of  cafes,  the  Court  (Lord 
Hardwicke  faid )  muft  take  notice  of  it  as  part  of  the  law. 
And  he  referred  to  cafes  in  which  the  validity  of  fuch 
limitations  had  been  eftablilhed.  Such  feemed  to  be  the 
extent  of  equitable  conftru&ion,  requijite  to  anfwer  the. 
general  objeil  of  the  intended  provifion,  for  the  ijfue  of  the 
marriage  to  a  fimilar  degree  in  both  fpecies  of  property. 
And  it  being  confiftent  with  the  ufual  courfe  of  fettlements 
effuchfsrt  of  property,,  founded  on  decifions  exprefsly  going 
the  very  length,  and  thus  judicially  confidered  by  Lord 
Hardwire,  a  clear  plain  rule  for  the  adoption  of  a  court 
of  equity,  in  fuch  cafes;  where  could  be  the  obftacle  to 
the  court  proceeding  to  limits  thus  clearly  eftablifhed,  and 
approved  of,  without  entering  into  the  queftion,  how  far 
the  ingenuity  of  conveyancing  might  carry  the  experiment 
of  fufpending  the  period  of  abfolute  vefling,  or  the  power 
of  alienation  for  purpofes  not  eflential  to  the  fubjlanti a I  end 
of  the  provifion,  intended  by  the  fettlement  for  the  chil- 
dren of  the  marriage. 

{a)  So  in  the  cafe  of  Pleydell  v.  PleydeU,  1  P.  Will. 
748.  where  f.  P.  having  no  ifliie  by  the  plaintiff  E.  his 
wife,  but  having  two  brothers  R.  P.  and  67.  P.  devifed 
all  his  money  and  fecurities  for  money  to  his  brothers  in 
truft  to  pay  200/.  to  his  wife  abfolutely,  and  to  pay  the 
intereft  of  all  the  reft  of  his  money  to  his  wife,  for  her 
life,  after  her  death  he  gave  the  intereft  of  400  /.  part  of 
the  refidue  to  his  brother  R.  P.  for  his  life,  then  to  his 
firjl fen,  payable  to  him  until  he  ftiould  attain  his  age. of 
twentv-one,  at  which  time  he  was  to  be  paid  the  principal 
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*  J*.  480.  *  So  in  the  cafe  of  Green  v.  Ekins,  where 
Green  v.  Ekins,  there  was  a  bequeft  of  perfonal  eftate  to  the 
3  p.  w.  389-  firft 

fum  of  400  /.     But  if  fuch  eldeft  fon  fhould  die  before  his 
age  of  twenty-one,  then  the  teftator  decreed  the  intereft 
of  the  faid  400  /.  to  the  fecond  fon  of  the  faid  R.  P.  until 
his  age  of  twenty-one,  and  then  to  pay  him  the  principal 
fum      And  in  cafe  of  his  death  before  twenty-one  to  the 
third,  fourth,  &c.  fons  of  the  faid  R.  P.  in  like  manner. 
He  alfo  gave  the  intereft  of  another  fum  of  400/.  to  his 
faid  other  brother  C.  P.  for  his  life,  and  after  his  death  the 
intereft  to  go  to  his  firft  fon,  until  his  age  of  twenty- one, 
when  the  principal  fum  was  to  be  paid  him;  but  if  it 
(hould  happen  that  his  firft  fon  fhould  die  before  his  age 
of  21,  then  the  intereft  to  be  paid  to  the  fecond  fon  of 
C.  P.  until  his  age  of  twenty  one,   at  which  time  the 
principal  fum  of  400/.  was  to  be  paid  to  fuch  fecond' fon; 
but  if  he  fhould  die  before  twenty-one,  to  the  third  fon. 
After  which  came  a  claufe  "  that  if  either  of  the  faid 
teftator's  brothers  R.  P.  or  C.  P-  fhould  die  without  iffue 
in  fuch  cafe  his  fhare  was  to  go  to  the  teftator's  right 
heirs."     And  he  made  his  wife  executrix  and   refiduary 
legatee. 

As  this  cafe  is  reported  in  Peer  Williams.,  the  Lord 
Chancellor  is  faid  to  have  decided  in  favour  of  the  devifee 
over  in  default  of  iffue,  on  the  ground,  that  there  is  a 
diftin&ion  between  the  words  "  die  without  iffue"  as  ap- 
plied to  chattels  real  and  chattels  perfonal.  And  that  in 
the  latter  cafe  it  is  to  be  underftood  as  death  without  iffue 
then  living.  But  we  have  feen  that  diftin£tion  does  not 
hold. 

But  in  the  addenda  to  the  3d  vol.  of  Peer  Will,  by  Mr. 
Cox,  it  is  faid  that  in  Sbepheard  v.  Lejjingham,  29th  O£lober 
1 75 1,  Lord  Hardwicke  obferved  that  in  P  ley  dell  v.  P  ley- 
dell,  the  former  limitations  being  to  fons,  the  dying  with- 
out "  iffue"  muft  mean  "  fuch  iffue"  vi^>.  "  fons"  and 
that  cafe  did  not  therefore  turn  on  any  general  doctrine, 
that  the  conftruclion  of  "  dying  without  iffue"  was  dif- 
ferent in  limitations  of  perfonal  eftate  and  real. 

If  fo  then  the  limitation  over  in  default  of  iffue,  to  the 
teftator's  right  heirs,  muft  nave  been  good,  in  the  event 
of  R.  P.  and  C.  P.  dying  without  iffue  living  at  their 

death, 
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*  nrft  fon  of  the  teftator's  daughter  who  {hould  *  P.  490. 
attain  21,  and  in  cafe  (he  {hould  have  no  fon    (  416  ) 
who  fhould  attain  that  age,  then  to  J.  S.  the 
limitation  over  to  J.  S.  was  held  good  upon  that 
event. 

And  in  the  cafe  of  Sheffield  v.  Lord  Orrery, 
above  cited,  Lord  Hardwicke  faid,  it  was  clear  3  Atk.  287. 
and  certain,    that   nor  limitation  of  a  perfonal  And  vide  the 
thing  can  be  admitted  after  a  dying  without  hTue  cafis ,?{ PinhuTJ 

5    11         .  -r   V-     •  c       j  it  i-  <y.  Elkins,  and 

generally,  but  it  this  is  confined  to  a  lite  or  lives  Maddox-^. 
in  being,  or  within  10  months,  or  the  birth  of  a  Ubarto*^ 
child,    or  in  cafe  of  the  death  *  of  fuch  child  sabbarton,  ' 
before  the  age  of  21,  or  if  limited  on  a  contin-heio™cited' 
gency  to  a  per/on  who  never  takes,  the  limitation  is  49 r  • 

good.  1 

In  the  foregoing  cafes  we  are  to  obferve,  that 
wherever  a  preceding  executory  limitation  car- 
ried the  whole  intereft,  a  fubfequent  limitation 
was  not  confidered  as  a  limitation  upon  the  pre- 
ceding, and  to  take  effect  after  it,  but  only  as 
an  alternative  fubftituted  in  its  room,  and  to 
take  effecl:  only  in  cafe  the  preceding  fhould  fail 
and  never  take  effecT:  at  all ;  and  where  a  pre- 
ceding executory  limitation  did  not  carry  the 
whole  intereft,  a  fubfequent  one  was  confidered, 
either  as  becoming  vefted  in  intereft  as  a  re- 
mainder expectant  on  the  preceding  eftate,  as 
foon  as  that  took  effecl:,  or  elfe  as  taking  effecl: 
in  pojfeffion  at  the  time  limited  for  the  preceding 
eftate  to  veft,  in  cafe  that  preceding  one  failed  (  41?  ) 
of  taking  effecl  j  fo  that  in  either  cafe  it  follows, 

death,  on  the  ground  Mr.  Fearne  is  here  difcuffing,  viz. 
that  the  preceding  executory  limitation  to  the  fans,  which 
would  have  carried  the  whole  intereft,  did  not  veft. 

And  fee  the  before  mentioned  cafe  of  the  Duke  of 
Marlborough  verf.  Spencer,  which  i  is  another,  inftance  of 
the  application  of  the  fame  principle. 

Y   2  that 
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that  if  the  preceding  limitation  was  not  too  re- 
mote in  its  creation,  the  fubfequent  one  could 
not  be  fo,  being  to  take  effect  at  the  time  limited 
for  the  firft,  or  elfe  not  at  all. 

And  therefore  we  muft  be  careful  to  dif- 
*  P.  492.  tinguifh  between  inftances  of  this  kind,  *  and 
thofe  cafes  wherein,  either  the  preceding  limi- 
tation is  not  executory  but  vejled,  or  there  is  no 
preceding  limitation  at  all :  for  in  either  of  fuch 
cafes  the  future  limitation  cannot  be  merely  an 
alternative,  but  is  abfolutely  limited  to  take  ef- 
fect either  after  the  expiration  of  the  preceding 
limitation,  or  elfe  (if  there  be  no  preceding  li- 
mitation) upon  the  happening  of  fome  future 
event.  And  therefore  it  the  expiration  of  that 
preceding  limitation,  or  if  that  future  event  be 
of  too  remote  a  nature,  the  future  limitation  is 
void  in  its  creation,  and  no  fubfequent  accident 
can  make  it  good  ;  becaufe  it  is  not  (as  in  the 
former  cafes)  limited  to  take  effect  or  to  fail 
upon  the  event  of  a  contingency,  which  muft  be 
determined  one  way  or  other  within  the  period 
allowed  by  law  for  the  veiling  of  an  executory 
devife  ;  but  is  limited  abfolutely  to  take  effect 
on  an  event  which  may  not  happen  within  fuch 
a  period. 
vide  Caf.  Thus,  altho*  in  the  cafe  of  a  devife  of  lands 

Temp.  Taib.    ;n  fee  to  the  firft  fon  of  A.  who  (hall  attain  21 

1%ST  years  of  aSe>   a.nd  in  default  °f  {?ch  iffue  re" 
fupra,  p. 321.    mainder  to  B.  in  fee;  fuch  a  limitation  would 

fail,  or  take  effect  according  as  the  firft  limita- 
tion fhould  veft  or  not ;  yet  if  a  devife  be  to 
the  heirs-male  of  the  body  of  C.  and  in  default 
*P.  493.  *  of  fuch  iffue  remainder  to  D.  in  tail ;  here  if 
we  fuppofe  the  firft  limitation  void,  the  fubfe- 
quent one  is  an  abfolute  future  limitation  to 
take  effect  after  a  dying  without  iffue ;  and 
therefore  though  no  .heirs-male  of  the  body  of 

C.  ftiould 


EXECUTORY    DEVISES. 

C  mould  ever  exift,  fuch   event  will  not  make 

good  the  limitation  to  D.  which  was  too  remote  v^c  %  Burrow 

in  its  creation,  and  could  not  be  confidered  (as  ' 

in  the  former  cafe)  merely  as  an  alternative  to  a 

preceding  limitation,  and  which  muft  veil  at  the 

time  limited  for  that  preceding  one  to  veft,  or 

elfe  not  at  all.  (a) 

I  have 

(a)  Mr.  Douglas  in  a  note  on  the  cafe   of  Doe  v.   Fo- 
nereau, Dougl.  Rep.  487,  puts  a  proportion  which  feems 
to  contradict  what  is  here  faid  by  Mr,  Fearne,  for  the  re- 
porter obferves  "  that  a  devife  after  a  failure  of  the  iffue 
or  the  heirs  of  A.  without  any  previous  eftate  to   fuch 
iffue  or  heirs,  is  void  in  its  creation,  whether  it  be  of  real 
or  perfonal  property.     Such  a  devife,  with  a  previous  con- 
tingent limitation,  U  the  iffue  or  heirs  of  A.  is  not  void  in 
its   creation-."     And  he   relies    upon   the  principles    laid 
down  by  Lord  Mansfield  in  the  principal  cafe  as  fupport- 
ing  the  proportion.     But  it  is  to  be  obferved,  that  Lord 
Mansfield's  obfervation,  as  to  the  cafe  of  Doe  v.  Fonereau 
falling  within  that   clafs    of  cafes  where  the  remainder 
over  is  good,  on  the  ground  of  the  limitation,  implying  a 
double  contingency,  vi*.  to  the  heirs  male  of  the  body 
of  the  eldeft  fon,  if  there  fhould  be  any,  and  in  default 
of  fuch  iffue,  to  the  fecond  and   other  fons,  is  founded 
on  the  ground  that  the  firffc  limitation  in  that  cafe  "  to 
the  heirs   male  of  the  body  of  T"  was  a  good  and  valid 
devife,  which  depended  upon  a  doctrine  treated  upon  by 
Mr.  Fearne  in  a  fubfequent  part  of  this  Effay  425—431, 
as   to  executory   limitations  to   perfons   not   in  effe,  -per 
verba  de  prefenti  or  per  verba  de  futuro :  for   there  is  a 
diftin£tion  between   executory   limitations  per  verba   de 
prefenti  and  per  verba  de  futuro,  and  in  fome  inftances  of 
the  former  defcription  the  limitations  are  void ;  in  fuch 
cafes  the  fubfequent  limitations  will  fall  within  the  prin- 
ciple above  ftated  by  Mr.  Fearne,  and  will  not  be  held  by 
the  doctrine  refulting  from  the  cafe  of  Doe  v.  Fonereau. 
And  it  feems  to  me,  that  Mr.  Douglas  is  led   into  the 
general  conclufion   above  ftated,  as  to  the  effect  of  the 
principles  which  governed  the  judgment  in    the  cafe   of 
Doe  v.  Fonereau,    by  a    mifconception  of  the   fenfe    in 
which  the   terms  a  double  contingency  is  there  ufed  by 

Lord 
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*  P.  494.       *  I  have  before  (hewn  that  whenever  a  contin- 

*  P.  495.   gent  limitation  is  preceded  by  a  freehold  *  capa- 

ble of  fupporting  it,  it  is  conftrued  a  contingent 
*P.  496.  remainder,  and  not  an  executory  *  devife ;  but 
it  is  poffible  that  the  freehold  fo  limited,  may  by 
a  fubfequent  accident  become  incapable  of  ever 
taking  effect  at  all,  (as  by  the  death  of  the  firil 
devifee  in  the  teftator's  life-time),  in  which  cafe 
the   fubfequent  limitation,    if   the    contingency 

Lord  Aiansfield,  for  Mr.  Douglas,  in  the  fame  note, 
Ibid.  504.  2.  obferves  that  "  a  double  contingency  in  the 
fenfe  in  which  the  exprefllon  was  ufed  in  this  cafe,  is 
where  an  eftate  in  truft,  or  by  way  of  executory  devife, 
isfo  limited,  that  the  rime  when  it  is  to  veil  in  poffeuion, 
will,  on  one  event,  fall  within  the  limits  allowed  bv  the 
law,  and  on  another,  will  exceed  them,"  now  it  ftrikes 
me,  that  Lord  Mansfield  intended  to  ufe  the  term 
"  double  contingency"  exactly  in  the  reverfe  of  the  fenfe 
attributed  to  it  by  this  Gentleman,  for  I  apprehend  that 
^  a  double  contingency"  as  the  terms  are  ufed  in  this 
cafe  by  Lord  Mansfield,  is  where  an  executory  devife  is 
fo  limited,  that  the  time  when  it  is  to  veft  in  pofleffion, 

.  will  on  either  of  feveral  events,  fall  within  the  limits  ;•, 
allowed  by  law,  and  will  in  no  event  exceed  them. 
Thus  Lord  Mansfield  fays,  in  the  cafe  of  which  we  are 
now  fpeaking  "  What  are  the  limitations  here?  they  are 
to  the  heirs  male  cf  the  body  of  T.  and  in  default  of  fuch 
irTue,  to  the  fecond  and  other  fons.  There  are  two  ways 
in  form  of  law  in  which  this  laft  limitation  may  take 
effect;  jft.  If  T,  dies  leaving  iffue  male,  then  the  eftate 
to  the  fecond  fon  takes  effect  immediately,  as  a  remainder 
expectant,  which  may  be  barred  by  a  recovery.  2dJy, 
Suppofe  the  other  alternative,  (which  really  happened) 
that  T.  had  no  fon,  then  it  is  an  executory  devife  to  the 
fecond  fon,  if  T.  at  his  death,  leave  no  iffue  male." 
Therefore  according  to  Lord  Mansfield's  reafoning,  a 
limitation  with  a  double  contingency,  is  where  the  time 
when  the  limitation  is  to  veft  in  poffeffion,  muft  in  either 
event  fall  within  the  limits  allowed  by  law.  See  Mr. 
Feame'%  obfervations  on  the  cafe  of  Loddington  v.  Kime, 

fupra  vol.  1.  293. 

has 
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has  not  then  happened,  will  be  in  the  fame  con- 
dition at  the  teftator's  death  (that  is  at  the  time 
when  the  will  is  to  take  effect)  as  if  it  had  been  (  419  ) 
limited  without ,  any  preceding  freehold  ;  now 
in  this  cafe  it  has  been  held,  that  where  fuch 
fubfequent  limitation  could  not  veil  at  the  tefta- 
tor's  death,  it  mould  enure  as  an  executory 
devife,  rather  than  fail  for  want  of  that  preced- 
ing freehold  which  had  never  taken  effedl. 

Thus  in  a  cafe  above  cited,  where  A.  devifed  Hopkins  «.* 
lands  to  truftees  in  truft  for  B.  for  life,  and  after  Hopkins,  fupra, 
his  deceafe   for  the  firft  and  other  fons  of  B.  p'asi' 
fucceffively  in  tail-male,  remainder  to  the  future 
fons  of  C.  for  life  fucceffively,  with  divers  mefne 
remainders,    remainder   over    to   D.  j    B.    died 
without  iflue  in    the  life-time   of  the   teftator, 
and  afterwards    the  teftator   died  before  any  of 
the    contingent   remainders    were    vefted ;    the 
queftion  was,    Whether   the  mefne  Contingent 
Remainders  were  not  become  void,  there  being 
no  *  preceding  eftate  to  fupport  them  ?     For  if  -*  P.  497. 
fo,  then   would  the  whole  have  been  vefted  in 
poffeifion    in  D.  ;  and  it  was   held  they  fhould 
enure  by  way  of  executory  devife.— And  in  this 
Cafe  a    ion   being   afterwards  born  to  C.  it   was 
held  that  the   executory  devife   having   thereby 
once  vefted,    the   fubfequent    limitations   there- 
upon,   became     Contingent   Remainders;    and 
though  fuch  fon  afterwards  died  before  the  fubfe- 
quent limitations  vefted,  yet  were  they  not  de-    (  420  ) 
ftroyed  ;  becaufe   it   was  held,  that  the  inherit-  *  Vez.  a68. 
ance  vefted  in 'the    truftees,  was  as   fufficient  to  HoSkSI,*' 
fupport  them,  as  if  there  had  been  eftates  limited  1  Atk.  j8i. 
for  that  particular  purpofe. 

The  like   obfervation  may  be  made  in  regard 
to  the  cafe  of  Stephens  v.  Stephens,  before  cited  ;  Supra  pi  4IIa 
that  until  the  eftate  became  vefted  in  fome  fon  of 
T.  S.  and   M.  S.  who  attained  21,  the  limita- 
tions 
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tions  over  to  the  daughter  and  to  Sir  R.  S.  muft 
have  been  executory  devifes ;  but  as  foon  as 
ever  the  eftate  fhould  become  vefted  in  a  Ton, 
then  thofe  fubfequent  limitations  mult  of  courfe 
take  effect  as  vefted  remainders  upon  the  pre- ' 
ceding  eftate  tail  in  fuch  fon. 

And  fo  in  the  cafe  of  Brown/word 'v,  Edwards^ 
Lord  Hardzuicke  held,  that  the  *  limitation  over 
would  enure  by  way  of  executory  de-vife  if  B. 
died  wirhcut  iffue  under  2r  ;  and  that  if  he 
died  without  iffue  after  21,  when  the  eftate  had 
vefted  in  him,  then  the  limitation  over  would 
go  by  way  of  remainder. 

But  when  a  preceding  freehold  has  once 
vefted,  it  feems  no  fubfequent  accident  will 
make  a  Contingent  Remainder  enure  as  an  execu- 
tory dcvife,  This  is  a  direcl:  confequence  of  the 
rule  above  treated  of,  that  wherever  a  devife 
may  be  conftrued  a  Contingent  Remainder,  it 
fhall  never  be  confidered  as  an  executory  de* 
vife. 

I  have  had  pccafion  to  notice  in  the  cafe  of 
Jcrmyn  v.  Arfcot  cited  in  a  former  page,  that  a 
condition  or  provifoe  to  determine  an  eflate- 
tail  as  to  a  particular  perfon  only,  was  held  to 
be  void  ;  upon  the  principle,  that  efta'tes  in  land 
cannot  be  determined  in  part  only,  and  continue 
as  to  the  refidue,  or  veil  and  then  ceafe,  and 
again  revert.  The  opinion  held  in  that  cafe  ap- 
pears to  have  been  cited  and  affented  to,  as  an 
authority  in  point,  by  the  Judges  of  the  Court 
of  King's  Bench,  in  the  above  cited  cafe  of 
Gulliver  v.  Shuckburgh  Ajhby. 

*  And  upon  the  fame  principle,  it  was  faid  by 
Walmejley  J.  in  Corbet's  cafe  above  cited,  if  a  man 
make  a  feoffment  in  fee,  upon  condition  that  if 
the  feoffee  die  his  heir  being  under  age,  that  his 
eftate  mould  ceafe  during  the  minority   of  the 

heir, 
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heir,  that  fuch  a  condition  is  utterly  void.     And 
fo  in   the  cafe  of  a  feoffment  to  the  ufe  of  A. 
and  his  heirs  every  Monday •,  and  of  B.  and  his 
heirs  every  Tuefday,  &c.  that  thefe  limitations 
were  void,  for  that  the  law  knows  no  fuch  frac- 
tions of  eftates.     And  that  in  cafe  of  a  partition 
between  copartners',    that  one  fhouid  have   the 
land  from  Eafler  to  lfl  of  Auguji  and  the  other 
from   \ft  of  Augufl  to  Eajler  in  fevera/ty,  it  was 
good  only  in  refpedt  to   the  pojfeffion  and  taking    (  A.22  ) 
the  profits,  but   no  *  fever  ance  of  the  eftate  of  *Butv.  iinft.4. 
inheritance ;  any  more  than  a  partition  to  prefent  cot^JTj  i^* 
by  turns,  which  was  only  a  partition  as  to  the  have  fevwai  *»- 
pofleffion,  and  they  mould  notwithstanding  join  *»#«»**• 
in  a  writ  of  right.  (A) 

However   it  appears,  that    a   diftin&ion    has  Brook  judg- 
been  taken  in  this  refpedt,  between  lands  and  ment>  p1-  4t* 
*  a  rent  newly  created  ;  for  we  find  a  cafe  where  *  P.  500. 
rent  was  granted  with  condition,  that  when  any 
heir  of  the  grantee  was  within  age,  the  rent  fhouid 
ceafe  during  his  nonage,   and    the   feme  of   the 
grantee   recovered    dower  during    the   nonage, 
with  ceffet  executio  till  the  full  age  of  the  heir.     In  1  Rep.  87. 
this  cafe  Lord  Coke  obferves,  that  the   writ  of 
dower  was  brought  againft  the  ter  tenant,  which, 
he   conceived  proved,    that,   for  the  time,    the 
rent  newly  created  mould  ceafe  per  tnodum  concef- 
Jionis ;  and  indeed  the  fufpending  the  execution 
till  the  heir  mould  come  of  age,  feems  to  prove 
this. 

This  cafe  of  the  rent,  Walmejley  obferved,  was 
not  againft  his  opinion  in  refped:  to  the  land ; 

(A)  But  now  by  ftatute  7  Anne,  c.  18.  where  copar- 
ceners tenants  in  common  or  joint-tenants  make  partition 
to  prefent  by  turns;  each  fhall  be  feifed  of  his  or  her 
feparate  part  of  the  advowfon,  and  to  prefent  in  his  or 
her  turn. 

for 
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(  423  )    for  he  faid,  it  was  good  as  parcel  of  the  quality 
of  the  new  thing  ;  and  he  put  a  cafe  of  a  com- 
mon newly  created,  and  agreed  that  fuch  quality 
might  belong  to  rents  and  commons  newly  cre- 
ibid.  ated,  as  being  modus  donationis.     But  that  it  was 

otherwife  in   regard   to  eftafes  in  land ;  for  if 
they  mould  fo  ceafe,  veil  and   reveif ,  it  would 
And  vide         be  dangerous  to  the  precipe  of  a  ftranger ;  which 
Kowd.  156.  b.  inconvenience  does  not  extend  to  the  cafe  of  a 
rent  or  common  newly  created.     And  Glanville 
agreed  with  him,  that  a  rent  newly  created  might 
be  made  to  ceafe  in  that  manner,  but  land  not. 
*  P.  501.       *  Indeed  in  a  cafe  where  a  rent- charge  in  fee 
Havergiiu.      Was  granted,  and  a  fine  was  levied  of  the  lands 
fio.e'«  RoTi.JaC' t0  tne  ufe  intent   and  purpofe,  that  if  the  rent 
Abr.  Gram*      fhould  be  behind,  and  no   fufficient  diftrefs  be 
(N)  pi.  3.        found  upon  the  premifes,  or   any  refcous,.  &c. 
fhould  be  made,  that  then  the  grantee  his  heirs 
or  affigns  might  enter,  till  the  rent  and  all  arrears 
thereof  mould  be  paid   and   fatisfied  ;  this  was 
held  to  be  no  condition,  but  a  limitation  of  the 
ufe  ;  and  this  contingent  and  future  ufe  to  arife 
upon   non-payment  of  the   rent,    was  held   not 
only  to   be  good  and  effectual,  but    alfo  to  be 
transferable  and  capable  of  being  affigned   with 
the  rent ;  that    it  being  a  matter  of  inheritance, 
and  for  fecuring  the  payment  of  the  rent,  and 
waiting   upon   the   rent,  it  might  well  be  trans- 
ferred with  the  rent;  but  that  if  it  had  been  a 
,  \     mere  poffibility,  or  contingent  eftate  not  coupled 

^       4"        with  any  other  eftate,  it  had  not  paffed  or  been 
transferable. 
Broot  So  it  feems  that  a  rent  de  novo  may  be  granted 

Grant  86.        t     commence  in  fut.uro.  though  a  freehold   in 

Plowd     156.  /  '  >       pfe.  ■  "rr 

b.  a  vemr.  zo4.  land  may  not,  any  more  than  in  a  rent  in  ej/e. 
1  Lev.  144.  ^nc[  tne  fame  obfervation  may  be  extended  to 
Moor"  pi.  100.  grants,  by  the  King,  of  offices  not  previoufly 
shower  Rep,  iUbfiiUng  in  fee.  And  fomething  of  the  like 
a   *  nature 
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nature  may  be   noticed  *  in  regard  to  grants  of  *  P.  502. 
dignities  in  remainder  as  it   is   called,  which,  it lLd  Raym-5*. 

r  °  •      £   n.  Shower  Caf.  in 

feems,  operate  in  fact  as  new  grants.  1  Pari.  n. 

Here  we  are  alfo  to  notice  another  late  cafe,  Lade  v.  Hoi- 
which  feems  to  fall  within  the  above-mentioned ford'  3  Bmr* 
rule,  that  eftates  ffiall  not  ceafe  as  to  part,  and 
veil  and  re-veft  ;  and  which  nearly  refembles  the 
cafe  of  the  feoffment  put  by  J.  WalmeJIey,  firft 
above  cited.  It  was  where  a  teftator  having  de- 
vifed  lands  to  truftees  and  their  heirs,  in  truft 
for  y.  in  ftricl  fettlement,  with  divers  remain- 
ders over  in  ftrict  fettlement,  fubjorned  a  provi- 
foe  in  the  will,  that  fo  often  as,  and  during  fuch 
time  as  the  perfon  who  for  the  time  being  (in 
cafe  the  teftator  had  not  otherwife  directed) 
would  have  been  intitled  in  pofleffion  as  tenant 
for  life  or  tenant  in  tail,  mould  be  under  the 
age  of  26  years,  then  the  truftees  were  to  enter 
and  receive  all  the  rents  and  profits  of  the  lands ; 
out  of  which  they  were  to  allow  certain  fums  for 
the  maintenance  of  fuch  tenant  for  life  or  tenant 
in  tail,  and  the  reft  was  to  accumulate  to  be  laid  (  425  ) 
out  in  the  purchafe  of  lands  to  be  fettled  to  the 
fame  ufes. 

J.  died  upwards  of  26  years  of  age,  leaving, 
his  wife  enfient  of  a  fon  ;  and,  upon  a  cafe  *  fent  *  p.  r0i 
from  the  court  of  Chancery  to  the  court  of 
King's  Bench  for  their  opinion,  whether  the  truf- 
tees, upon  the  birth  of  the  faid  fon  of  J.  took 
any  and  what  eftate  in  the  lands,  by  virtue  of 
the  faid  provifoe ;  they  certified  their  opinion, 
that  the  truftees  did  not  take  any  eftate  in  the 
lands  by  virtue  of  the  faid  provifoe. 

It  has  been  held,  that  where  an  excutory  de- 
vife  is  limited,  per  verba  de  prefenti,  that  is, 
where  the  devifee  is  mentioned  as  a  perfon  in  pre- 
fent  exiftence,  and  the  commencement  of  the 
eftate  devifed  is  not  expiefsly  deferred  to  a  future 

period. 
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period,  there  the  devifee  mud  be  a  perfon  capa- 
ble at  the  death  of  the  devifor,  or  otherwlfe  the 
devife  will  be  void;  as  if  one  devife  (immediately) 

s  Salk.  aa6.  to  the  heir  of  J.  S.  and  J.  S.  is  living  at  the 
death  of  the  teftator,  it  is  faid  the  devife  mail 
not  be  conftrued  an  executory  devife,  and  there- 
fore muft  be  void  ;  but  that,  if  it  were  to  the 
heir  of  J.  S.  after  the  death  of  J.  S.  that  would 
be  clearly  good  as  an  executory  devife,  becaufe 
a  future  time  is  mentioned. 

So  it  has  been  faid,  that  a  devife  to  the  firft 

ibid.  239.        fon  of  A.  having  none  at  that  time,  is  void  ;  but 
(  426  )    that  if  it  were  to  the  firft  fon  of  A.  when    *  he 

*  P.  504.  fhall  have  one,  it  would  be  good  :  though  Bridge- 
Rayiu.  83.  '     man  Ch.  J.  faid,  that  a  devife  to  J.  S.  for  15  years, 

remainder  to  the  right  heirs  of  J.  D.  is  not  good, 
but  that  devife  to  one  for  15  years,  remainder  to 
the firft  fon  of  J.  D.  is  good  ;  becaufe  the  devifor 
takes  notice  that  J.  D.  hath  not  a  fon,  and  in- 
tends a  future  act. 
1  Lev.  135.  So  it  was  formerly  difputed,  whether  a  devife 

Snow  v.  Cutler,  to  an  infant  in  ventre  fa  mere  was  good,  or  not ; 
fome  held  that  it  was  not,  upon  the  principle  I 
have  been  mentioning,  whilft  others  contended 
that  it  was;  but  all  agreed,  that  a  devife  to  an 
infant  when  he  fhould  be  born  was  good. 

However,    1  have  not  found  any  cafe  deter- 
mined upon  this   diftinttion  between  verba  de 
prefenti  and  verba  de  future      For  in    the   two 
cafes  I  have  cited,    the  judgments  did  not  reft 
upon  that  point.     In  the  firft  the  limitation  was 
Goodright  <v.     to  A.  for  50  years  if  he  mould  fo  long  live,  re- 
€saik\6       mainder  to  the  heirs-male  of  the  body  of  A.  ; 
the  c,ourtupon  the  diftinction  I  have  mentioned, 
feemed  to  incline  to  the  opinion,  that  this  devife 
to  the  heirs-male  of  the  body  of  A.   was  not  a 
good  executory  devife  ;  but  whatever  it  was  in 

vide  fupra,       ^    %  &-&&QVL  they  held  it  became  void  in  event, 
p  307.  ■*  -  r 

*  P.  505.  tor 
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for  A.  died  without  iffue ;  fo  that  whether  it  was 
originally  void,  was  no  direct  point  of  their  de-    (  427  ) 
cifion  ;  the  like  obfervation  may   be  made  with  „ 

r      ~.  ,  ,  r         ,  ■',...-  Scatterwoo* 

refpect  to  the  other  caie  where  a  limitation  was  „.  Edge, 
to  truftees  for  1 1  years,  and  then  to  the  firft  fon  l  saik.239. 
of  B.  (then  unborn);  it  was  there  faid  upon  the 
fame  principle,  that  this  limitation  mould  not 
enure  as  an  executory  devife  to  the  firft  fon  of 
B.  becaufe  limited  per  verba  de  prefenti,  but, 
however,  fince  B.  died  without  iffue,  it  became 
void  in  event  whatever  it  was  in  its  creation, 
therefore  I  apprehend  the  judgment  did  not  de- 
cide that  point. 

Indeed  in  the  cafes  of  Moor  v.  Parker,  and  of  vid.fupra  p, 
Goodman  v.  Goodright  cited  in  a  former  page,  the  3M>33*' 
court  feemed  unwilling  to  admit  the  devifes   to 
the  iffue  of  the  body  of  a  man  by  a  future  wife, 
and  to  the  heirs  of  the  body  of  a  woman  by  a  fu- 
ture hufband,  to  be  good  ;  or  rather  inclined  to 
avoid  the  queftion  whether  they  were  fo  or  n6t. 
But  it  is  obvious,  neither  of  thofe  cafes  decided 
the  point  in  queftion,  as  I  have  obferved  when  I 
cited  thofe  cafes  :  and  indeed  the  doubt  of  the 
court  refpecting  the  validity  of  the  limitations  in 
thofe  cafes,  would  not  be  fupported  upon  the  dif- 
*  unction  I  am  now  fpeaking  of;  becaufe  a  devife  *  P.  506, 
to  the  iffue  by  a  future  wife  or  hufband,  as  much 
implies  the  teftator's  knowledge  that  fuch   iffue 
does  not  yet  exift,  and  is  as  ftrongly  expreffive  of  (  428  ) 
a  future  time,  as  the  cafe  put  and  admitted  by 
the  court  (Salk.  226.J  of  a  devife  to  the  heirs  of 
J.  S.  after  the  death  of  J.  S. 

And  the  like  obfervation  may  be  extended  to 
the  cafe  of  a  devife  to  an  infant  in  ventre  fa  mere ; 
there  certainly  can  be  no  doubt  that  a  devife  to 
fuch  infant,  neceffarily  implies  a  future  difpofi- 
tion  to  take  effect  at  its  birth,  as  much  as  if  the 
words  when  bejhallbe  born  were  added ;  for  furely 

we 
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we  cannot  imagine  an  intention,  that  the  child 
mould  take  the  eftate  before  it  is  born. 

In  the  infancy  of  executory  devifes,  before 
their  limits,  were  afcertained  and  eftablifhed,  and 
whilft  they  were  fcarcely  yet  diflinguifhed  from 
limitations  in  conveyances  at  common  law,  there 
is  no  wonder  that  a  diftindio.n  of  this  nature 
mould  have  been  taken;  and  that  it  mould  have 
prevailed  to  a  kind  of  rigid  abfurdity,  in  order 
to  guard  againft  and  prevent  too  great  a  freedom 
and  latitude,  in  what  was  then  efteemed  an  inno- 

*  P.  507.  *  vation  upon  the  old   common  law;  (A)  but 
(  429  )    even  then  it  feems  to  have  been  grounded  upon 

{om&  fuppofed,  or  upon  the  want  of  fome  required 
evidence  of  the  teftator's  intention ;  as  appears 

*  P.  508.  in  tne  feveral  cafes  put  *  by  the  court  in  the  places 

above  cit&d,  from  Salkeld  and  Raymond. 

(A)  General  reftriclions  in  thefe  matters,  if  univer- 
fally  adhered  to  with  literal  ftriclnefs,  will  neceflarily  in- 
volve fome  apparent  abfurdities,  when  applied  to  the  cir- 
cumftances  of  particular  cafes.  But  to  leave  it  in  the 
breaft  of  the  judge  to  relax  or  fuperfede  general  reftric- 
tions  and  rules,  whenever  he  (hall  think  particular  cafes 
not  within  the  reafon  of  them,  may  perhaps,  by  fome,  be 
thought  a  more  important  abfurdity,  and  a  matter  of 
greater  mifchief  in  its  tendency  and  confequences  than 
that  which  is  intended  to  he  obviated  by  it;  for  this  is  in 
fa£t  making  the  DISCRETION  of  the  judge  the  only 
law  in  fuch  cafes.  An  error  which  our  forefathers  feem  to 
have  been  even  illiberally  ftudious  to  keep  clear  of.  For 
their  creed  feems  to  have  been,  what  I  have  read  expref- 
VidcLord         fed,  in  fo  much  energy  of  terms,  by  a  great  judge  even 

Camden's  argu-  0f  thefe  times.      THE  DISCRETION  OF  A  JUDGE  IS  THE 
mentinthecae  QF  TYRANTS;    IT  IS  ALWAYS  UNKNOWN;    IT  IS 

of  Doe  v.  K.er-  » 

fey,  Pafchf  DIFFERENT    IN  DIFFERENT  MEN;    IT  IS  CASUAL    AND 

5  Geo.  3.  1765.  DEPENDS    UPON    CONSTITUTION,     TEMPER    AND    PAS- 
C- P«  SION.       IN  THE  BEST  IT  IS  OFTENTIMES  CAPRICE;    IN 

THE  WORST   IT  IS  EVERY  VICE,    FOLLY    AND   PASSION 
TO  WHICH  HUMAN  NATURE  IS  LIABLE. 

But 
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But  at  this  day  it  is  clearly  agreed,  that  a  de- 1  Freem.  144. 
vife  to  an  infant  m  ventre  fa  mere  is  good,  though  293' 
he  be  born  after  the  teftator's  death,  and  he  (hall 
take  by  way  of  executory  devife.     Per  North 
Ch.  J.     So  in  the  cafe  of  Gulliver  v.  Wickett  above 
cited,  the  court  held,   that  the  limitation  to  the    (  4-3°  ) 
child  of  which  the  wife  was  fuppofed  enfeint,  was  GuiHv«  ». 
a  good  contingent  remainder  (the  wife  taking  a  YwiTxo6.s 
preceding  eftate  for  life)  to  a  fuppofed  child  in  fupia,  p.  4.0s. 
ventre  fa  mere ;  and  that  if  {here  had  been  no  de- 
vife to  the  wife  for  life,  the  devife  to  the  child  for 
life,  being  infuturo,  ^by  which  I  conceive  muft 
be  meant  being  in  its  own  nature  future)  would 
have  been  a  good  executory  devife. 

And  indeed  in  the  cafe  of  a  future  limitation  Caf.Temp. 
to  the  unborn  children  of  the  teftator's.  grandfon,  pulb'J^'  I5°° 
Lord  Talbot  thought  its  being  limited  per  verba  Biuret,  fupra, 
de  prefenti  no  objection  to  its  taking  effect  as  an  p"  a3°* 
executory  devife,  where  the  intention  was  clearly 
future.     So  where  a  teftator  devifed  to  his  wife 
for  3  years,  remainder  vto  his  fon  for  99  years, 
if  he  mould  fo  long  live,  remainder  to  him  for  1  wiif.  225. 
99  years,  *  if  fuch  wife  as  he  mould  marry  mould  D^-Ca^t8B- 
fo  long  live,  remainder  to  the  heirs  of  his  fon's         "  ->  '"' 
body,  and  their  heirs  of  their  bodies  ;  the  court  Hams*.Barne«. 
held  the  devife  to  the  heirs  of  the  fon's   body  4Bur,al57' 
good,    as   an   executory  devife,   being    to  take 
place  infuturo,  within  the  compafs  of  a  life  in 
being. 

Again,  where  a  teftator  devifed  his  lands  to  C 
for  the  term  of  90  years  from  his  (the  teftator's) 
deceafe,  if  he  mould  fo  long  live,  and  after  the 
determination  of  that  term,  he  devifed  the  lands 
to  the  heirs  of  the  body  of  the  [aid  C.  remainder 
over.  Upon  a  queftion  referred  to  the  judges  of  (  431  ) 
K.  B.  whether  the  heirs  of  the  body  of  C.  took 
any  and  what  eftate  under  the  will  ?  they  certified 

their 
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their  opinion,  that  the  clear  manifeft  intent  of 
the  teftator  was  to  give  an  eflate-tail  to  fuch  per- 
fon  as  Jhould  be  heir  of  the  body  of  C.  at  his  deaths 
(the  only  determination  of  the  90  years  term  in 
the  teftator's  view)  to  him  and  to  the  heirs  of  the 
body  of  the  f aid  C.  with  remainder  over  as  in  the 
will ;  which  intent  of  the  teftator  might  by  law 
take  effecl:  as  an  executory  devife,  for  the  contin- 
gency muft  happen  within  the  compafs  of  a  life 

*  P.  510.  in  being  ;  and  the  *  freehold  in  the  mean  time 

being  undifpofed  of,  defcended  to  the  heir  at 
law  (a). 

This  inference  at  leaft,  I  think,  may  be  fairly 
drawn  from  the  lafl  cited  authorities ;  namely, 
that  whatever  force  is  to  be  allowed  to  the  dif-  - 
tin&ion  between  executory  limitations  per  verba 
de  prefenti  and  per  verba  de  futuro,  it  can  only 
affeft  thofe  cafes,  where  there  is  not  the  leaft 
circumftance  from  which  to  colled  the  teftator's 
(  432  )  contemplation  or  intention  of  any  thing  elfe,  i 
than,  an  immediate  devife  to  take  effect  in  pre- 
fenti. 

It  is  a  rule,  that  wherever  there  is  an  execu- 
tory devife  of  a  real  eftate,  and  the  freehold  is 
not  in  the  mean  time  difpofed  of,  the  freehold 
and  inheritance  defcend  to  the  teftator's  heir  at 
law.  As  where  the  teftator  devifed  lands  to  A.  j 
Cro.  El,  878.  for  five  years  from  Michaelmas  then  next,  re- J 
Pay's  cafe.       mainder  to  B.  in  fee,  and  died  before  Michael- 

lupra  303,  '  -  , 

mas  ;  it  was  held  that  the  freehold  and  fee-fimple 

*  P.  511.   defcended  to  the  heir  at*  law  till  Michaelmas.     So 

where  A.  feifed  in  fee,  devifes  to  B.  in  fee,  to  i 

(a)  And  vid.  Baldwin  verf.  Carver^  fupra  216.    and  . 
Fonereau  v.  Fonereauy  fupra  218.  et  Nichol  verf.  Nichol, 
fupra  333.  et  N.  B.  the  following  lines  of  this  paragraph, 
Were  expunged  by  Mr.  Fearne  in  his  copy. 

commence 
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commence  fix  months  after  A.*s  death,  during  i  Lutw.  798. 
thofe  fix  months  the  eftate  defcends  and  continues  S^^mith' 
in  the  heir  at  law.     And  where  a  teftator  feifed 
in  fee  devifed  to  truftees  for  500  years,  remain- 
der to  thefirft  and  other  fons  of  B.  in  tail,  (and  aP.w„a8. 
B.  had  no  fon  born  at  the  teftator's  death;  re- Gore  *' Gorc* 
mainder  over  in  fee;  it  was  held,  that  the  free- 
hold defcended  to  the  heir  at  law  till  the  birth  of 
a  fon  to  B.,  or  till  his  death,  without  having  had 
a  fon. 

So  where  a  teftator  gave  550  /.   to  his  daugh- 
ters, and  devifed  his  lands  for  a  term  of  99  years 
in  truft,  that  in  cafe  his  wife  mould,  within  four 
years  pay  off  the  550  /.  then  he  gave  the  lands  to  Hay  ward  *. 
his  wife  for  life,  and  after  her  death  to  his  fon  H.  f^tfzt 
and  his  heirs-male  and  female,  and  for  want  of   (  4?-?  ) 
fuch  iffue,  to  him  and  his  heirs  for  ever,  and  the 
fame  term  to  wait  on  the  fame  inheritance.     The 
wife  did  not  pay  the  money,  and  the  eftate  was 
fold  under  a  decree  upon  a  bill  filed  againft  B.; 
afterwards  a  bill  was  filed  againft  the  devifee  of 
the  purchafer,  by  the  fon  of  H.  as  heir  in  tail, 
for  the  reverfion  expectant  on  the  term  of  99 
years,  there  having  been  no  fine  levied  to  the 
purchafer  *  by  the  fon,  to  bar  the  eftate-tail,  and   *  P.  512. 
fuch  purchafer  having  notice  of  the  title. 

Lord  Hardwicke  held,  that  this  was  a  condi- 
tional limitation  in  the  wife  for  life,  taking  place 
as  an  executory  devife,  (for  that  it  could  not  be 
a  contingent  remainder  for  want  of  a  freehold  to 
fupport  it)  and  that  H.  took  an  eftate  tail  with 
remainder  to  him  in  fee.  And  though  in  this 
cafe  the  eftate  for  life  in  the  wife  was  a  preceding 
executory  limitation  which  never  took  effecV 
becaufe  fhe  did  not  pay  the  money  and  perform 
the  condition  on  which  it  was  toarife;  yet  the vide  %«, 
eftate-tail  to  H.  was  well  limited,  and  took  effect  ^399.  s/S, 

Vol.  II.  Z  expectant 
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expe&ant  on  the  term  of  99  years ;  and  that  this 
being  an  executory  devife,  the  freehold  defcend- 
ed  to  H.  as  heir   at   law  to  the  teftator,  till   the 
four  years  were  elapfed  or  the  wife  had  perform- 
ed the  condition.     And  his  Lordfhip  accordingly 
decreed  in  favour  of  the  plaintiff's  title  to  the 
inheritance. 
(  434  )        So  where  there  is  a  preceding  eftate  limited, 
■with  an  executory  devife  over  of  the  real  ejiate, 
the  intermediate  profits,  between  the  determina- 
tion of  the  firffc  eftate  and  the  vefling  of  the  li- 
mitation over,  will  go  to  the  heir  at  law,  if  not 
*  P.  513.  otherwife  difpofed  of.     As  in  the  cafe  of  *  Hop- 
kins  v.  Hopkins  above  cited,  where  the  teftator 
devifed  lands  in  truft  for  B.  for  life,  remainder 
in  truft  for  his  fons  fucceflively,  remainder  in 
car. Temp.      truft  for  the  future  fons  of  C,  remainder  over; 
Hopkin^*.       an(*  tne  teftator  provided  for  the  difpofition  of 
Hopkins.         the  rents  and  profits  during  the  minorities  of 
Supra,  p.  419-  thofe  who  were  to  take  in  future;  B.  died  in  the 
life-time  of  the  teftator.,  it  was  decreed  the  con- 
tingent remainders  fhould  enure  as  executory  de- 
vifes,  and  that  the  profits  from  the  death  of  the 
teftator  till  the  birth  of  a  fon  of  B.  fhould  go  to 
the  heir  at  law  ;  and  afterwards  a  fon  being  born 
x  Vezey  268.    to  B.  upon  the  death  of  that  fon  it  was  decreed, 
HebkiM*1'      *^at  ^e  *ents  and  profits   fhould  belong  to   the 
Hopkins.         lieir,  until  fome  other  perfon  fhould  become  in- 
titled  under  the  limitations  in  the  will. 

So  where  a  teftator  devifed  his  real  and  perfo- 

nal  eftate  to  truftees,  and  willed  that  thefirft  fon 

of  A.  when  he  fhould  attain  twenty-one,  fhould 

have  it  and  his  heirs-male,  and  that  he  fhould  be 

well  educated  ;   A.  had  no  fon   at  the  teftator's 

Bollock  *.        death;     Lord  Hardwicke  held  that  the  interme- 

s-uones.     ^       diate  rents  and  profits  of  the  real  eftate  belonged 

C  41?  *)    to  t^ie  te^ator?s  ne^r  at  law5  but  that"  the  heir  at 

law's  intereft-  would  determine  on  the  death  of 

J.'&  fon, 
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d.'s  fon,  *  becaufe  the  education  of  that  fon  was  #  P.  514* 
to  be  paid  for  by  thefe  rents  and  profits  (a). 

*  But  a  devife  of  all  the  reft  and  refidue  of  the  *  P.  Sl5* 
real  eftate  will  pafs,  as  well  the  profits  from  the 
teftator's  death  to  the  time  of  the  eftate's  vetting, 
as  from  the  determination  of  the  firft  eftate  to 
the  verting  of  a  fubfequent  one.     As  in  the  cafe 
of  Stephens  v.  Stephens  above  cited,  upon  a  de-  Car.  Temp, 
vife  to  the  teftator's  grandfon  T.  in  fee,  and  if  fc*phm*l". 
he  mould  die  before  the  age  of  twenty-one,  then  Stephens. 
to  fuch  other  grandfon  then   unborn  as  mould fuFa<  411, 
attain  the  age  of   twenty-one,    with  mefne  re- 
mainders, remainder  over  to  Sir  R.  S.  in  fee ; 
T.  died  under  age,  and  it  was  decreed,  by  advice 
of  the  Judges,  that  the  intermediate  profits  be- 
tween  the  death  of  T.  and  the  veiling  of  the 

(a)  And  in  the  cafe  of  Popham  verf.  Lady  Aylejbury, 
Amb.  Rep.  68.  where  one  gave  to  his  truftees  all  his  free- 
hold, leafehold  and  perfonal  eftate  whatfoever  (except  as 
therein  mentioned)  fubjedfc  to  his  debts  and  legacies,  to 
the  ufe  of  them  their  heirs,  executors  and  adminiftrators, 
in  truft,  if  he  Ihould  have  one  or  more  fons  who  fhould 
attain  the  age  of  twenty-one,  for  fuch  fon- as  fhould  firft 
attain  that  age,  his  heirs,  executors  and  adminiftrators, 
refpecYively ;  and  in  cafe  he  fhould  have  no  fon,  who  fhoulcl 
attain  twe«ty-one,  and  that  his  nephew  T.  B.  fhould  live 
to  attain  that  age,  then  in  truft  for  his  faid  nephew,  his 
heirs,  executors  and  adminiftrators,  with  remainder  over, 
with  directions  in  the  faid  will  for  maintenance.  The 
teftator  died  without  a  fon.  And  one  point  fubmitted  to 
the  court  was  that  the  furplus  profits  of  the  eftate  after 
payment  of  the  annuities  left  by  the  will,  and  the  intereft 
of  the  debts,  were  undifpofed  of  until  T.  B.  fhould  attain 
twenty- one,  and  confequently  the  heir  entitled  to  them* 
But  the  Court  held  this  a  compleat  devife  to  the  truftees, 
of  the  whole  intereft  until  T.  B.  fhould  attain  twenty- 
one,  and  that  the  furplus  profits,  after  the  legacies,  &c. 
paid,  and  after  what  fhould  be  allowed  for  the  maintenance 
of  T.  B.  fhould  be  applied  to  fink  the  principal  of  the 
debts. 

Z  2  eftate 
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eftate  by  virtue  of  any  of  the  fubfequent  limita- 
i  Vez.  485,  tions,  palTed  to  Sir  R.  S.  by  force  of  the  rejiduary 
GMon7  devife,  as  an  intereft  in  the  real  ejlate  not   other- 

Arid  vide  Duke  wife  difpofed  of.     So  where  the  teftator  devifed 

t:  EBgertgonater  al1  the  refi  and  ™Mve.  °f  his  red  and  perfonal  ef- 
infra436.  tate  of  what  nature  or  kind  foever,  to  fuch  child 
or  children  as  his  daughter  fhould  have  ;  it  was 
held  that  the  profits  from  the  teftator's  death  to 
the  birth  of  a  child  of  his  daughter,  mould  pafs 
under  this  devife. 

So  likewife  in  the  cafe  of  an  executory  devife 
of  &  perfonal  ejlate,  the  intermediate  profits,    as 

(  426  )     we^'  be^ore  tne  e^ate  is  to  veft»  as  *  between  the 
*  P.  <i6.  determination  of  the  firft  eftate  and  the  veiling 
of  a  fubfequent  limitation,  will  pafs  by  virtue  of 
chapman  v.      a  refiduary  devife.     As  where  the   teftator   de- 
^f%'  vifed  his    eftate  real  and  perfonal  upon  truft,  to 

Taib  145. '       pay  his  fon  B.  a  certain  annuity,  and  gave  all 
Supra  2,30.        tne  rcn  an(j  refidue  of  the  yearly  rents  of  the  faid 
Rogers w.Gib-  truft -eftate  to  be  applied  during   the   life  or  his 
fon  fupra  laft     fon  £m  to  the  education  and  benefit  of  the  future 
children  of  his  faid  fon,  and  after  B.'s  death  one 
moiety  of  the  faid  truft  to  the  faid  children,  and 
the   other  moiety   to  fomebody  elfe ;  it   was  de- 
creed, that  the  profits,  from  the  teftator's  death 
to  the  birth  of  a  child  of  B.  mould  go  entirely 
to  B.'s  children. 

And  where  a  teftator  gave  a  houfe  with  the 
appurtenances  to  his  wife  during  her  widowhood, 
then  to  his   eldeft  fon  for  the  time  being  who 
Duke  of  Eridg-  mould  attain  twenty-one  years  of  age,  csV.     The 
•waters.  Eger-  wjfe  married  again   during  the  minority  of  the 
t*n.aVcz.i*2  eijjgft  fon.     There  being  a  refiduary  difpofition 
as  well  of  the  real  as  of  the  perfonal  eftate,  Lord 
Hardwicke  held,  that   as  to  the  intervening  pro* 
fits  between  the  determination  of  the  wife's  in- 
tereft and  the  eldeft  fon's  attaining  twenty-one, 

fo 
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fo  much  of  them  as  was  real  would  fall  into  the 
real  refidue,  and  fo  much  as  was  perfonal  into  the 
perfonal  refidue. 

*  But  where  there  is  no  refiduary  devife,  or  *  P.  517. 
other  particular  difpofition  of  them,  it  feems  the 
profits  of  a  perfonal  eftate  between  the  death  of  (  437  ) 
the  teftator  and  the  vefting  of  an  executory  ef- 
tate, or  between  the  determination  of  the  firft 
limitation  and  the  veiling  of  a  fubfequent  one, 
will  accumulate  for  the  benefit  of  the  perfon 
next  to  take  by  virtue  of  the  limitations. 

Thus  where  a  teftator  devifed  a  fhare  in  theBamardift.  Rep„ 
brewery  to  an  infant,  provided  that  infant  ftiould'j^J?'^' 
attain  the  age  of  twenty-one   years,  but  if   he  Turner, 
mould  die  before  that  age,  then  to  B.:  it  was  de- 
creed, that  the  profits  from  the  teflator's  death 
until  the  infant  mould  attain  the  age  of  twenty- 
one,  mould  belong  to  the  infant  on  his  attaining 
fuch  age.     The  infant  died  before  that  age,  and 
it  was  decreed,  that  the  intermediate  profits  be^ 
longed  to  B.  and  not   to  the  infant's  adminif- 
trator.     So   where  a   teftator  devifed  a  perfonal 
eftate  to  M.  an  infant,  and  if  M.  fhould  die  be- 
fore twenty-one,  and  his  mother  fhould  have  no 
other  child  then  to  W.\  M.  died  during  his  in- 
fancy, and   it   was  decreed,  that  the  rents  and3p^w'3°°. 
profits  from  the  death  of  M.  till  the  contingency  Hodgfon,  %>ra, 
fhould  happen,  were  to  accumulate  and  be  added  4*o. 
to  the    capital,    and    if    M.'s   mother  *  mould  *  P.  518. 
have  no  other  child,  they  fhould  go  to  IV, 

And  fo  in  the  cafe  of  Bullock  v  Stones  above 
cited,  Lord  Hardwicke  held  that  the  perfonal 
eftate  paffed  by  the  will  to  the  truftees  j  firfl  in-  SuPra>  p-  434. 
deed  for  the  payment  of  debts  ;  but  that  the 
whole  furplus  of  it  would  belong  to  y^.'s  fon 
upon  his  attaining  twenty- one,  and  that  in  the 

mean 
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mean    time    the    profits    thereof   mould    accu- 
mulate (a). 

But 

(a)  So  where  one  devifed  the  furplus  of  her  perfonal 
eftate  to  her  niece,  (being  an  infant  of  about  feventeen) 
to  be  paid  to  her  at  her  age  of  twenty-one  years,  and  if 
fhe  fhould  die  before  twenty- one  or  marriage,  then  over, 
and  fhe  alfo  devifed  a  fmall  eftate  in  lands,  td  the  niece 
in  pofteffion.  It  was  held  that  the  infant  was  intitled  to 
the  profits,  and  the  intereft  of  the  furplus,  which  fhould 
incur  from  the  death  of  the  teftatrix,  and  in  the  life-time 
of  the  niece,  though  fhe  fhould  happen  to  die  before 
attaining  her  age  of  twenty-one,  Nicholls  verf.  OJborn^ 
2  P.  Will.  4.9. 

And  in  the  cafe  of  Hawkins  verf.  Combe,  3  Bro.  Chan. 
Ca.  335.  where  one  gave  the  refidue  of  his  perfonal  eftate 
by  his  will  to  truflees,  to  pay  his  legacies,  and  after  pay- 
ment thereof,  as  to  two  third  parts  thereof,  for  the  benefit 
of  two  of  his  nieces  in  the   manner  therein  mentioned, 
and  as  to  the  other  third  part  in  truft,  to  lay  out  and  in- 
veft  the  fame  in  fecurities ;  and  from  time  to  time,  during 
the  joint  lives  of  his  niece  G.  and  of  li\  G.  her  hufband 
or  until  fome  one  of  the  children  of  his  faid  niece  fhould 
attain  his   or  her   age  of  twenty-one  years,  to  lay   out 
the  intereft,  &c.  in  like  manner  to  accumulate  for  the 
benefit  of  the  iiTuc  of  his  faid  niece,  or  fuch  other  per- 
fons  as  were  therein  after  mentioned  j  it  being  his  intent 
that  his  faid  niece,    during  the  life   of  her  hufband,  or 
her   hufband  fhould  not  receive  or  be  benefited  by  any 
part   of  his  eftate,   and  in  cafe   fhe  fhould  furvive   her 
hufband,    and    fhould   have  iffue  by  him  or  any   future 
hufband,    under  twenty-one  years   of  age,    teftator  di- 
rected  that  the  truftees  fhould  pay  the  intereft,  &c.  to 
her  or  fome  other  perfon,  to  the  maintenance  and  education 
ef  fuch   children,    until  they  Jhould  attain  their  refpeclive 
ages  of  twenty-one  years,  and  upon  their  refpeclively  attain- 
ing their  ages  of  twenty -one  years,  upon  trujl,  to  pay  and 
transfer  the  funds,  and  all  arrears,  to  all  and  every  the 
children  in  equal  faares  and  proportions  \  and  if  there  fhould 
be  one  child  only,  to  that  one  child  at  twenty-one  years 
cf  age.     And  in  cafe  his  faid  niece  fhould  furvive  her 
hufb^id,  and  have  no  hTue  living  by  him,  or  having  fuch 

iffue, 
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*  But  here  we  are  to  attend  to  an  obfervation  *P.  519. 
that    where  an  abfolute  property    in  lands  *  is    (  438  ) 
given,  and  a  particular  intereft  in  the  mean  time,  vj.dc  Borafton'« 
until    the  devifee  comes  of  age,  the  particular  p*  ^7upra 
intereft  operates  only  as  an  exception  out' of  the  *  P.  520. 
devife;  which  is  fo  made  fubjed  to  it;  and  fuchT.aylor-»' 
limitation  is  not  confidered  as  a  conduion  prece-Supra/p.  3,5. 
dent,  to  make  the  fubfequent  devife  contingent,  Mansfield «. 
upon  the  event  of  fuch  devifee's  coming  of  age,  Abn  k>c!  f.\ 
and  fo  make  it  an  executory  devife;  but  is  only 
taken  as  a  description  of  the  time  when  the  de- 
vifee is  to   have  pofleffion ;  and   the  eftate  vefts 
in  him   immediately,  fubjecl  to  fuch   particular 
intereft.    Thus  in  the  cafe  of  Goodtitle  v.  Whitby 
*  above  cited,  it  was  determined  that  the  two   *  P.  521. 
nephews  took  immediately,  and  that  the  truftees  Goodtitle*. 
had  only  a  chattel-intereft  out  of  the  freehold  in  supra/p.  171. 

the  nephew.  and  vide  Tom- 

This  obfervation,  however,  cannot  apply   t©y™*^fj 
cafes  where  the  devifee  is  not  a  perlon  in  ejfe,  or  Bum  234. 
where  no  prefent  intereft  is  devifed  in  the  mean 
time,  or  where  there  are  exprefs  and  operative 
conditional  words    to  fufpend  the  veiling ;  as  in 

iftue,  fuch  iffue  fiiould  die  under  twenty-one  years  of 
age,  then  to  pay  the  intereft  to  G.  H.  for  life,  with  re- 
mainders over.  G.  H.  had  two  children,  T.  H.  a  fon 
and  M.  H.  a  daughter.  T.  H.  attained  his  age  of 
twenty-one  in  1775,  and  M.  H.  her  age  of  twenty-one 
in  1782.  And  the  queftion  was,  whether  the  intereft 
vefted  in  fuch  children  as  fhould  be  living,  when  the 
eldeft  attained  his  age  of  twenty  years.     And  the  opinion  , 

of  the  Lords  Commiflioners  Jjhhurji  and  Hotbam^  was, 
that  the  intereft  which  accrued  from  the  eldeft  attaining 
twenty-one  years  of  age,  until  the  other  attained  that 
age,  belonged  to  the  children  in  equal  moieties  ;  for  the 
accumulation  was  to  ceafe  then,  and  who  could  take 
the  intereft,  but  the  perfons  intitled  to  the  principal. 
Although  the  principal  was  contingent  till  they  came  of 
age,  that  did  not  prevent  the  dividends  from  veiling. 

the 
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the  sEbove  cited  cafe"  of  Bullock  v.  Stones,  the  de- 
vifee  not  being  in  ejfe,  the  eftate  could  not  veil 
in  him  immediately;  but  mu ft,  as  to  him, 
operate  futurely  as  an  executory  devife  :  and  in 
Vide  fupra,       t£e  cafe  Q£  Brown/word  v.   Edwards,  the  words 

preceding   and  introducing  the  limitation   to  B. 
C  43Q  )    vlz'  IF  ^je  fowld  live  to  attain  the  age  of  twenty- 
one,  or  have  iffue,  then  to  him,  &c.  made  the  de- 
vife to  him   exprefsly  conditional,  and  to  depend 
upon  the  events  there   mentioned  ;  and  of  con- 
fequence   prevented   any  eftate   from   vefting  in 
him  until   one  of  fuch   events  fliould    happen. 
Thefe  two  cafes  were  limitations  in  tail,  but  had 
they  been  in  fee,  thefe  fame  reafons  would  have 
exifted  againft  their  vefting  immediately. 
P.  532.        *  I  nave  jn  a  former  part  of  this  treatife   ob- 
ferved,  that  contingent  eftates  in  lands  of  free- 
hold   or    inheritance,    are  not    devifeable,    i.  e. 
whilft  they  are  contingent  (a).     But  it  is  other- 
wife  in  regard  to  contingent  and  executory  in- 
i  Roll.  Rep.     terefts  in   terms  and  other  perfonal  eftates.     It 
4Rep  66.  b.     appears  indeed,  that  at  common  law  a  poinbility 
io  Rep. 5©.  b. has   been  held,  not  to  be  devifeable;  though  a 
Ti  Mo  .  i27-    diftinctron    in    this    refpect.,  it  feems,  has  been 
Moor8o6.        taken  between  inter ejls  in  contingency   and  naked 
iVez.  411.     pojjlbilities.     Nor    was    a   poffibility    ailignable, 
though  it  might  be  releafed  in  certain  cafes  ;   but 
however,  there  are  many  determinations  by  the 

(a)  Sed  vid.  vol.  I.  545.  Where  Mr-  Feame  con- 
fiders  the  cafes  of  Moor  yerf.  Hawkins,  and  Roe  v.  Jones, 
f]:ated  ibid.  542,  3.  as  having  on  (olid  grounds,  ef- 
tablifned  the  power  of  teftamentary  difpofition  of  con- 
tingent and  executory  eftates,  and  poflibilities,  accom- 
panied with  an  interejl,  and  of  fuch  as  would  be  de- 
scendible to  the  heir  of  the  objecl  of  them  dving  before 
the  contingent  event,  on  which  the  yeffing  or  acquiiition 
of  the  eftate  depended:  et  note  Mr.  Feame's  diftin&ions 
there  taken. 

court 
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court  of  Chancery,  which  prove  that  at  this  day 

poilibilities  of  perfonal  eftates  are  devifeab/e,  as 

well  z&  ajfignahle  y  inequity.  l 

*  Thus,  where  a  teftator  pofTefled  of  a  term,   *  P.  523. 

devifed  it  after  his  wife's  death  to  his  fon,  and 

made  his  wife   executrix,  who  proved  the  will, 

and  confented  to  the  legacy  ;  afterwards  the  fon 

died  in  the  life-time  of  his  mother,  having  de-    (  ^aQ  ) 

vifed  the  lands  comprized  in  the  faid  term  ;  and  Veizy^.Fin- 

the  court  held  that  the  devifee  of  the  fon,  mould  p^J* 

enjoy  under  his  will,  againft  the  reprefentatives 

of  the  mother. 

So  where  a  teftator  pofletted  of  a  term  for  1 000  Kimpiand  ». 

years,  devifed  it  to  B.  for  50  years  if  (he  mould  fSS?»i*i 

fo  long  live,  and  after  her  deceafe  to  C  and  died; 

C.  affigned  it  to  D.  during  the  life  of  B. ;  this 

affignment  was  held  good. 

.   So  in  another  cafe,  a  teftator  devifed  his  term  Theobalds*. 

to  his  wife  for    life,  remainder  to  his  fon  and  Duffev  9 Mod- 

.  101     2  p  w 

daughter   and   died  ;  the  daughter  and  her   huf  608. 

band,  in  the  life-time  of  the  wife  affigned  their 
moiety  ;  and  after  the  death  of  the  brother  liv- 
ing the  mother,  they  affigned  the  other  moiety  ; 
this  affignment  was  eftablifhed  in  Chancery,  and 
alfo  by  the  Houfe  of  Lords. 

So  where  a  term  was  devifed  to  A.  for  life,  Wynd  v.  jckyi. 
remainder  to  /?.  ;  Z?.  in   the  life-time  of  A.  de-  \p, ^; 572' 

•     j  «v    o  u        j       t  J    *  •  And  vide  a  P. 

mainder  to   J.  b.  who  deviled  *  it  over;    and  w.  608. 
Lord  Chancellor  Parker  decred,  that  the   admi-  *  P.  524. 
niftrator  de  bonis   non  of  B.  Ihould  affign    over 
the  term  to  the  devifee  of  J.  S.  to  whom  i?.  had 
devifed  it. 

Again,  where  there  was  a  devife  of  lands'  to  Higden  v. 
be  fold,  and  the  money  arifing  therefrom  to  be  Yi\w?T3z. 
paid  to  fuch  of  the  children  of  B.  as  mould  be 
living  at  her  death;  one  of  her  children  in  her  life- 
time became  a  bankrupt ;  and  it   was  held,  that    (  44.1   ) 
the  affignment  by  the  commiffioners,  palled  the 

con- 
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.   contingent  fhare  which   he  became  intitled    to 
upon  his  mother's  deceafe,  as  he  furvived  her. 

The  court  it  feems,  will  go  fo  far  as  to  efta- 
frlim  alignments  of  contingent  interefts  againft 
volunteers,  even  where  fuch  alignments  are 
made,  not  for  confideration  of  money,  but,  in 
confideration  of  love  and  affection,  and  advance- 
■'  ment  of  children. 
Wright*.  Thus,  where  a  teftator  devifed  lands  to  his 

Wright.  two  daughters  and  their  heirs,  but  that  if  either 

of  them  Ihould  marry  without  the  confent  of  his 
executors,  the  daughter  fo  marrying  Ihould  have 
only  an  eftate  for  life  therein  ;  and  if  either  of 
them  Ihould  die  unmarried,  his  fon  R.  or  his 
heirs  ihould  take  it  to  him  and  his  heirs,  paying 
*  P.  525.  500/.  to  the  other  daughter.  *  R.  in  the  life- 
time of  both  his  lifters,  in  confideration  of 
natural  love  and  affeclion  to  his  youngeft  fon  G. 
and  for  his  advancement,  grants  to  his  fon  G.  the 
faid  lands,  &c  and  all  his  eftate,  claim,  £sf<r. 
After  R.'s  death,  one  of  the  daughters  died  un- 
married, and  thereupon  the  eldeft  fon  of  R+ 
brought  his  bill  to  have  the  eftate,  on  payment 
of  the  500/.  to  the  other  daughter,  who  had 
married  with  confent. 
C  44.1  )  Lord  Hardiuicke  faid,  it  was  a  claim  by  the 
heir  at  law  againft  the  act  of  his  anceftor,  done 
for  what  the  court  call  a  confederation  in  the  fecond 
degree^  a  provifion  or  advancement  for  a  younger 
child  ;  that  this  was  an  executory  devife  to  R. 
and  his  heirs;  in  which  cafeif  the  firft  perfon 
dies  before  the  contingency  happens,  his  heir 
vide  infra,  p.  takes  by  defcent  through  him  :  that  the  court  ad* 
444-  mits  the  contingent  interefts   of  terms  for  years, 

to  be  dilpofed  of  for  valuable  confideration, 
though  the  law  does  not ;  and  further  permits 
them  to  be  difpofed  of  by  will ;  and  that  he 
Ihould  not  doubt,  that  in  the  cafe  of  an  align- 
ment 
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ment  of  a  contingent  intereft  in  a  term  for  years, 
not  for  money,  but  for  a  younger  child,  the 
court  would  make  it  good.  That  as  to  the  prin- 
cipal cafe  being  a  poffibility  of  an  inheritance, 
*  there  was  no  difference  in  the  reafon  of  the  *  p.  j-26. 
thing,  between  that  and  the  allowing  an  align- 
ment of  the  poffibility  of  a  chattel  real. 

That  the  cafes  of  Beckley  v.  Newland,  and  of  Becklcy*. 
Hob] In  v.  Trevor,    were    confiderable;     and    the2pWw.  i%%. 
latter  went  a  great  way  ;  in  the  former  of  thefe  187. 
cafes  the  court  eftablifhed  an  agreement  between 
two  hufbands,  that  all  legacies  which  mould  be 
given  to  either  of  them  by  the  will  of  T.,  whofe 
prefumptive  coheirs  they  had  married,  mould  be 
divided  between  them,  their  refpe&ive  executors 
and  adminiftrators  ;  and   in  the  latter  an  agree- 
ment by  A.  on  the  marriage  of  his  daughter,  to 
fettle  one    third    part    of  all  fuch  real  ejlate    as    (  443  } 
mould  defcend  to  him  on  the  death  of  his  father,  Hobfon*. 
was  carried   into  execution  by  the  court ;  not-^pV^ 
withftanding  the  expectancy  of  an  heir  at  law  in 
the  life  of  his  anceftor,  is  lefs  than  a  poffibility  ; 
but  yet  it  is  fuch  as  he  might  bind,  by  levying  a 
fine  of   the  lands  in   the  life  of    his    anceftor, 
which  could  operate  by  way  of  efloppel  after  the 
defcent. 

That  in  thofe  cafes  the  tranfaction  was  efla- 
blilhed  on  the  footing  of  an  agreement  for  valua- 
ble confideration,  to  which  an  alignment  feemed 
nearly  allied;  for  that  an  *  affignment  operates  *  p.  527, 
by  way  of  agreement  or  contract ;  which  the 
court  confiders  as  the  engagement  of  the  one 
to  transfer  and  make  good  a  right  and  intereft  to 
another. 

That  the  confideration  in  the  principal  cafe  was 
not  fo  ftrong  as  for  money ;  and  if  the  queftion 
had  been  between  the  child  fo  advanced  and  a 
bona  fide  creditor,    the  equity   of   the  creditor 

would 
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would  have  prevailed.  But  fuch  advancement 
was  a  confederation,  as  againft  any  claiming  'vo- 
luntarily from  the  father,  as  executor,  admini- 
flrator  or  heir  at  law. — Upon  thefe  grounds  Lord 
Hardwicke  held,  the  eldefl  fon  of  R.  had  no  right 
to  the  redemption  of  the  lands  upon  the  payment 
of  500  /.  and  difmitTed  the  bill  with  colls. 
(  444  )  By  this  cafe,  it  feems,  that  an  alignment  of  a 
contingent  intereft,  even  in  lands  of  inheritance 
for  valuable  confederation,  may  be  carried  into 
execution  by  the  court  of  Chancery ;  upon  the 
ground  of  its  being  fuch  a  contract  or  agreement, 
as  the  court  may  think  fit  to  decree  a  fpecific 
performance  of. 

And  that  fuch  contingent  executory  interefts 
or  poffibilities   in  lands   of  inheritance,  may  be 
parted  at  law  by  fine  by  way  of  eftoppel,  appears 
*  P.  528.  by  the  authorities  and  cafes  I  have  cited* above, 
Supra,  p. 287.   when  treating  of  contingent  remainders;  for  it 
is  wholly  immaterial  as  to  the  operation  of  a  fine, 
whether  the  future  intereft  of  the  perfon  levying 
vid.  Bro.  Fines,  it,  in  the  lands  of  which  it  is  levied,  is  acontin- 
iirwfjoncs.    gent  remainder,  or  any  other  future  or  executory 
495.  interefl ;    the  fine   equally  operates    by   way    of 

eftoppel  to  the  perfon  levying  it,  anal  thofe  claim- 
ing under  him  (<z). 

There 

(a)  Mr.  Feame's  obfervations  in  this  pafTage,  muff:  be 
confined  to  contingent  executory  interefts,  of  freehold 
lands  of  inheritance  only,  for  a  fine  cannot  be  levied  of 
copyholds,  and  a  furrender  of  copyholds  will  not  have  the 
effect  of  a  fine  in  refpect  of  freeholds,  for  a  fine  operates 
in  this  cafe  by  way  of  eftoppel  to  the  perfon  levying  it, 
and  thofe  who  claim  under  hi.n;  but  it  feems  to  be  fettled 
by  the  cafe  of  Goodtitle  verf.  Morfey  3  Term  Reports  365. 
that  a  furrender  of  copyholds  where  no  ejiate  pajfes  cannot 
operate  by  eftoppel;  which  latter  cafe  was  decided  on  the 
authority  of  what  Lord .  Hardwicke  faid,  in  the  cafe  of 

%  Taylor 
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*  There  ftill  remains  another  property  of  ex-   *  P.  529. 
ecutory  devifes  to  be  taken  notice  of;  which 

belongs 

Taylor  and  Philips,  I  Ve%.  229.  (viz.)  "  a  fine  differs 
from  a  furrender  of  copyholds,  for  a  fine  will  be  good 
againft  the  heir  by  eftoppel,  although  it  pafles  no  eftate  at 
all,  but  if  a  furrender,  is  not  good  (/.  e.  does  not  pafs 
the  eftate  to  the  lord)  there  will  be  no  eftoppel  j"  and  no 
eftate  can  pafs  into  the  hands  of  the  lord  in  fuch  cafe, 
becaufe  the  furrenderor  has  no  eftate,  but  only  a  poffibi- 
lity  or  right,  which  cannot  be  transferred  to  the  lord*  and 
confequently  is  not  bound  by  the  furrender. 

But  where  the  inheritance  of  a  copyhold,  is  in  any  one 
or  more  perfons,  fubjecl  to  a  contingent  right  in  another 
perfon,  a  releafe  from  the  latter  to  the  former  by  way  of 
extinguishment  will,  it  feems,  difcharge  fuch  intereft. 
For  it  is  a  maxim  in  law,  "  that  every  right  or  title  or 
intereft  in  prefenti  or  in  futuro  by  the  joining  of  all  who 
may  claim  any  fuch  right,  title,  or  intereft,  may  be  barred 
or  extinguifhed ;"  vid.  Lampefs  cafe  10  Rep.'  And  in 
Jones  v.  Roe,  ftated  fupra  vol.  1.  544.  a  diftin&ion  was 
taken  by  Lord  Kenyan  Chief  Juftice,  and  Mr.  Jujlice 
Buller  between  mere  poffibilities,  like  that  which  an  heir 
has  from  his  anceftor,  which  is  nothing  more  than  the 
mere  hope  of  a  fucceffion,  which  is  not  the  object  of  dif- 
p©fition,  and  the  difpdfition  whereof  would  be  void,  and 
a  poffibility  or  contingency  coupled  with  an  inierejl,  under 
which  latter  clafs  they  confidered  the  right  which  pafles  by 
an  executory  devife  fell.  And,  Willes  Chief  juftice  in 
Goedtitle  and  Gurnell  cited  by  Lord  Kenyan  in  Jones  v. 
Roe,  (aid  "  executory  devifes  were  not  naked  poffibilities, 
but  in  the  nature  of  Contingent  Remainders."  And  if 
executory  devifes  communicate  to  the  devifee  a  right  to 
the  copyhold,  it  has  been  fettled  in  a  variety  of  cafes, 
that  one  who  hath  a  right  to  a  copyhold  may  releafe  it  by 
deed  or  copy,  to  one  that  is  admitted  tenant,  and  by  fuch 
releafe  his  right  is  extinct,  and  he  is  barred;  and  the  rea- 
fon  is  becaufe  the  lord  is  not  prejudiced  thereby,  for  he 
has  had  his  fine  upon  the  admittance,  and  he  to  whom  the 
releafe  is  made  is  in  by  title,  viz.  by  the  admittance  of  the 
lord,  vid.  Co.  Litt.  59.  a.  Hetley  150.  4  Rep.  25.  Co. 
Comp.  Copyk.  50.  S.  3.  b.     Vin.  Abr.-Copyb.  Z.a.  74. 

But 
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#  P.  530.  *  belongs,  to  them  in  common  with  contingent 
Vid<:  fuPra>      remainders ;  what  I  mean  is,  that  an  executory 
*p'     .j     *  intereft,  whether  in  real  or  perfonal  eftate,  is 
tranfmiflible  to  the  reprefentative  of  the  devifee, 
when  fuch  devifee  dies   before  the  contingency 
happens  ;  and  if  not  before  difpofed  of,  will  vert: 
in  fuch  reprefentative  when  the  contingency  hap- 
pens. /  % 
(  44?  )         Thus,  in  the  cafe  of  Pinbury  v.  Elk'in  above 
pinbury^.       cited,  where  the  teftator  in  cafe  his  wife  fhould 
Elkin,  fupra,     ^je  without  iflfue  by  him,  then  after  her  deceafe, 
vid.  1  p.  w.     he  gave  80  /.  to  his  brother.     After  the  teftator's 
3i6'               death,  the  brother  died  in  the  life-time  of  the 
widow,  who  afterwards  died  without  leaving  any 
iifue.     The  court  held  that  this  poffibility  devolv- 
ed to  the  executors  of  the  brother,  though   he 
died  before  the  contingency  happened ;  and  de- 
creed the  legacy  accordingly,  with  intereft  from 
the  widow's  death.-  ' 
Car  Temp.           And  fo,  where  the  teftator  devifed  land  to  his 
Khlg"7'      Ton  B.,  but  if  he  fhould  die   without   iffue-maie 
Withers.          of  his  body  then  living,  or  which  might  be  after- 

But  if  there  be  uncertainty  in  the  perfon  to  take  under 
fuch  executory  devife,  it  feems  that  no  releafe  can  be 
made;  as  if  it  were  limited  to  the  right  heirs  of  f.  S. 
there  a  releafe  to  the -el deft  fon  of  f.  S.  would  be  void, 
becaufe  this  is  a  mere  poffibility,  for  ij  is  uncertain  whe- 
ther he  will  be  right  heir  at  the  death  of  his  father.  Fid. 
10  Rep.  51.  Accordingly  Lord  Mansfield  qualified  what 
he  faid  in  Roe  v.  Griffiths,  I  Blac'kft.  Rep.  605.  as  to  the 
cafe  of  Selwin  v.  Selvjin,  for  his  Lordfhip  faid,  "  that  in 
Selwin  v.  Selwin,  he  was  prepared  to  have  fhewn  that  in 
all  contingent  fpringing  and  executory  ufes,  where  the 
perfon  To  take  is  certain,  fo  that  the  fame  is  defcendible, 
they  arc  alfo  devifable." 

But  in  the  latter  cafe  I  apprehend  perfons  might  bind 
fuch  executory  intereft  in  equity  by  an  agreement  for  a 
valuable  confideration.  Fid.  Hobfon  v.  Trevor  ftated  by 
Mr,  Fearne  fupra  442,  3. 

ward 
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ward  born,  that  then  his  daughter  fhould  receive 
at  her  age  of  twenty-one,  or  day  of  marriage, 
which  fhould  firft  happen,  the  fum  of  3500/. 
(over  and  above  a  portion  before  bequeathed  her) 
but  in  cafe  the  contingency  of  his  faid  fon's  dy- 
ing fhould  not  happen  *  before  his  daughter's  faid  *  P.  $32* 
age  or  day  of  marriage,  that  then  fhe  mould  re- 
ceive that  fum  whenever  that  contingency  might 
happen,  and  charged  the  faid  legacy  or  portion 
on  the  real  eftate.  The  daughter  married,  hav- 
ing attained  her  age  of  twenty-one,  and  died  in 
the  life-time  of  her  brother  B.,  who  afterwards 
died  without  iffue-male:  Lord  Talbot  decreed  that 
the  legacy  fhould  be  raifed,  for  the  benefit  of  the  (  446  ) 
adminiftrator  (the  hufband)  of  the  daughter: 
and  he  held,  that  though  it  did  not  abfolutely 
veft,  becaufe  it  might  never  arife,  yet  it  fo  far 
veiled  as  to  be  tranfmiflible  to  the  reprefentative. 
This  decree  was  afterwards  affirmed  in  the  Houfe  3  p.  w.414. 
of  Lords. 

So  where  a  teftator  devifed  to  A-  and  his  heirs, 
and  if  A.  fhould  die  before  twenty-one,  then  to 
B.  and  his  heirs  :  A.  died  before  twenty  one,  but 
B.  died  before  him.     The  queftion  was,  whether  vin.  v.  s.  p. 
2?.'s  heirs  fhould  take?  It  was  objecled,  that  the  "urad^* 
limitation  to  B.  upon  A.'s  dying  before  twenty-  Wood, 
one,  was   but  an  executory  devife,  and  that  fuch 
devifes  have  always  been  conftrued  as  poflibilities 
only.     But  the  court  held  clearly,  thac  although  1 

B.  died  in  the  life-time  of  A.,  yet  B.'s  heirs  might 
well  take  under  the  executory  devife;  as  fuch  de- 
yife  was  to  be  confidered  equivalent  in  *  point  of   *  P.  ^X- 
intereft,  to  a  contingent  remainder,  and  confe- 
quently    tranfmiflible.     And    fo   where   legacies  Chauncy». 
were  devifed  to  children  to  be  transferred  to  them  ^Trfydo°' , 

1      •  r       cl»  c  j  c2Mx..6i6, 

at  their  reipective  ages  or  twenty-one  or  days  or 
marriage ;  and  that  in  cafe  any  of  them  fhould 
die  under  that  age.,  or  marry  without  confent, 

£5V. 
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&c.  his  or  her  fhare  fhould  go  to 'the  others  at 
their  ages  of  twenty-one.  Lord  Hardwicke  held, 
that  a  fhare  accruing  by  the  forfeiture  of  a  child's 
marrying  without  confent,  veiled  in  another  child 
(  447  )  who  attained  twenty-one  but  died  before  fuch 
forfeiture,  fo  as  to  intitle  the  perfonal  reprefen- 
tative  of  fuch  deceafed  child,  to  an  equal  fhare 
thereof,  with  the  other  fufviving  children ;  for 
(faid  he)  where  either  real  or  perfonal  eftate  is 
given  upon  a  contingency,  and  that  contingency 
does  not  take  effect  in  the  life-time  of  the  devi- 
fee ;  yet  if  real  his  heir,  and  if  perfonal  his  exe- 
cutor will  be  intitled  to  it :  for  though  in  law  a 
poflibility  is  not  affignable,  yet  in  equity,  where 
it  is  done  for  a  valuable  confideration,  it  has  been 
held  to  be  affignable,  and  is  tranfmiflible  to  the 
reprefentative  of  the  devifee. 
Peck  t>.  Parrot,  So  where  B.  in  confideration  of  natural  love 
1  Vcz.  334.  ancj  affeQ-jon  for  ner  niece,  and  to  fecure  to  her 
*  P.  534.  feparate  ufe  her  perfonal  eftate  after  her  *  own 
deceafe,  granted  all  her  perfonal  eftate  to  truftees 
in  truft  for  herfelf  during  her  natural  life,  and 
after  her  deceafe  and  payment  of  her  debts  and 
funeral  expences,  in  truft  for  the  fole  and  fepa- 
And  vide  rate  ufe  of  her  niece  alone  and  not  for  her  huf- 
aVez  Y18  119.  band,  or  for  fuch  perfon  as  fhe  fhould  appoint. 
The  niece  died  in  the  life-time  of  B.,  and  after 
B.'s  death,  her  (B.'s)  executor  and  refiduary 
legatee  filed  his  bill  againft  the  perfonal  reprefen- 
tative of  the  niece  for  this  perfonal  eftate. 
(  448  ).  Lord  Hardwicke  faid,  that  under  a  truft,  a 
contingent  interet  might  go  to  the  executor  or 
adminiftrator,  though  not  vefted  in  the  perfon 
during  his  life  ;  and  that  in  the  fame  manner  the 
contingent  intereft  here  would  go  to  the  repre- 
fentative of  the  niece,  and  accordingly  difmiffed 
the  bill. 

And 
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And  in  another  late  cafe  of  an  executory  de-  Goodright  *>. 
vife  of  real  eftate,  where  the  teftator  devifed  ^iK, i2„ 
lands  to  his  fon  G.  his  heirs  and  affigns  for  ever, 
but  if  he  happened  to  die  under  the  age  of  twen- 
ty-one years,  leaving  no  iiTue,  then  he  devifed  the 
lands  to  his  (che  teftator'.-)  mother  P.  in  fee. 
After  the  deceafe  of  the  teftator,  his  mother  died 
in  the  life-time  of  G.  who  afterwards  died  under 
age  and  without  iflue ;  and  it  was  held,  that  by 
virtue  of  the  *  executory  devife  to  P.  the  lands  *  P.  $35' 
vefted  in  her  heir  at  law  upon  the  happening  of 
the  contingency,  vix,.  upon  the  deceafe  of  G. 
under  age  without  iflue ;  and  that  this  intereft, 
whilft  it  was  contingent  and  before  the  event 
happened,  did  not  fo  attach  in  G.  who  was  heir 
at  law  of  P.  upon  her  deceafe,  as  to  carry  it  on 
his  death  to  his  heir  at  law,  who  was  not  heir  at 
law  to  P.,  but  that  it  vefted  in  that  perfon  who 
was  heir  at  law  of  P.  (the  firlt  purchafer)  at  the 
time  the  contingency  happened. 

And  this  indeed   is  agreeaole  to  that  rule,  of   (  449  ) 
defcent,  which  requires  that  a  perfon  who  claims 
a  fee-fimple  by  defcent  from,  one  who  was  firfl 
pur  chafer  of  the  reverfion  or  remainder  expectant  vide  Co.  Lit. 

-  1  t    b    i  a.  a 

on  a  freehold  eftate,  rnuft  make  himfelf  heir  to  J5.'a> '3^.4*. 
fuch  pur  chafer  ^  at  the  time  when  that  reverfion 
or  remainder  falls  into  poffejjion.  So  here  the 
intereft  of  P.  was,  future,  fhe  had  no  feiftn  of  the 
freehold;  and  therefore  the  perfon  claiming  by 
defcent  from  her,  mult,  by  analogy  to  the  above 
rule,  be  heir  at  law  to  her  when  the  eft  ate  fell 
into  pofleflion.  And  as  to  the  queftion  ftarted  in 
that  cafe,  whether  this  executory  intereft  did  not 
by  the  defcent  of  it  from  P.  at  her  deceafe  upon 
G.  who  was  then  her  heir  at  law,  *  become  *  P.  536, 
merged  in  the  fee  which  he  took  by  defcent  from 
his  father  (the  teftator),  it  vanifhes,  .when  we 
coniider  that  the  executory  fee  devifed  to  the 
Vol,  II.  A  a  mother, 


OF   OTHER   MATTERS   RELATING   TO 


mother,  could  have  no  exiftence  before  the  de- 
ceafe  of  the  fon  under  age  without  iflue ;  for 
upon  that  event  only  could  it  arife.  Now,  how 
was  it  poffible  for  it  to  merge  before  it  had  any 
exiftence?  If  it  could  be  extinguished  by  merger, 
it  muff,  be  by  its  union  with  a  greater  eftate  out 
of  which  it  was  to  arife,  and  of  which  it  might 
be  confidered  as  part,  or  at  leaft  as  an -extraction. 
But  how  are  two  eftates,  to  unite,  or  one  to  be- 
come blended  and  confounded  with  or  abforbed 
in  the  other,  when  both  are  of  equal  meafure, 
•viz.  both  fee-fimples ;  and  of  which  the  one 
(  450  )  cannot  commence  or  partake  of  exiftence  at  all, 
but  in  an  event  which  deftroys  and  annihilates  the 
other? 

Laftly,  I  (hall  obferve,  that  in  cafes  of  contin- 
1  Eq.  Abr.  400.  gent  or  executory  interefts,  the  court  of  Chan- 
cham1  "f  cery  W*^  interfere  in  behalf  of  the  perfons  inti- 
'  tied  to  fuch  interefts,  to  prevent  unreafonable 
wafte  being  committed  by  the  tenants  in  poffef- 
fion,  as  appears  in  the  cafe  of  Dayrell  v.  Champ- 
nefs.  The  court  has  even  gone  fo  far  as  to  decree 
a  reftitution  of  the  value  to  a  contingent  remain- 
*  P*  537'  der-man,  for  *  wafte  committed  before  the  con- 
tingency happened,  by  the  tenant  in  poffeflion  in 
collufion  with  the  perfon  intitled  to  the  inheri- 
tance in  remainder.  As  where  A.  being  tenant 
for  99  years  determinable  on  his  life,  without 
impeachment  of  wafte,  except  voluntary,  remain- 
der to  truftees  to  fupport  contingent  ufes,  re- 
mainder to  the  firft  and  other  fons  of  A.  fuccef- 
fiveiy  in  tail,  remainder  to  B.  in  fee;  A.  having 
no  fon  then  born,  agreed  with  B.  to  fell  timber 
and  divide  the  profits  ;  a  fon  was  afterwards  born, 
and  Lord  Hardwicke  decreed  that  the  fon  mould 
recover  againft  the  reprefentatives  of  B.  (a) 


I  Vezey  524, 
546. 

Garth  i<.  Sir 
John  Hind 
Gotten. 


[a)  And  where  the  tenant  for  life  has  alfo  in  himfelf 
the  next  exiftent  eftate  of  inheritance,  fubjeft  to  inter- 
mediate 
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mediate  Contingent  Remainders,  he  fhall  not  take  advan- 
tage of  his  own  wrong  in  tutting  down  timber,  but  the 
court  will  preferve  it  for  the  benefit  of  the  Contingent 
Remainder-men.     As  where  A.  was  tenant  for  life,  with 
Contingent  Remainders  to  his  firrc  and  other  fons,  with 
other  Contingent  Remainders  over  (with  truftees  to  pre- 
ferve  all  the  Contingent  Remainders,)  remainder  to  A.  in 
fee.     All  the  Contingent  Remainders  being  yet  in  expec- 
tancy, A.  cut  down  timber.     And  on  a  queftion  between 
A.  and  a  Contingent  Remainder-man,  not  a  fon  of  A.^ 
born  after  cutting  the  timber,  as  to  the  right  to  the  tim- 
ber, the  Lord  Chancellor  was  of  opinion,  that  *  as  it  was   *  P.  538. 
not  competent  for  A.  to  cut  down  timber  in  refpe£r,  of  his 
life  eftate,   he  mould    not   take  advantage  of  his  own 
wrong;  that  the  timber,  although  by  feverance  become 
perfonalty,  was  yet  bound  as  far  as  it  could  be,  to  the  ufes 
of  the  realty.     And  there  being  then  no  perfon  in  being 
entitled  to  it,  as  A.  might  have  a  fon,  it  was  ordered  that 
the  value,  together  with  intereft  from  the  time  of  the  fale, 
mould  be  paid  into  court,  fubjeel:  to  further  order,  with 
liberty  for  any  perfon  interefted  to  apply.     Williams  v. 
Duke  of  Bolton.     Cox's  notes,  3  P.  W.  268. 

But  in  cafes  where  there  is  no  collufion  or  wrong  done 
by  the  remainder-man,  it  has  been  held  that  the  firft  taker 
of  the  inheritance  is  intitled  to  timber  fallen  by  ftorm, 
or  by  the  acl:  of  the  party,  and  accordingly  it  was  held  by 
Lord  Thurlow,  in  the  cafe  of  Lee  v.  Al/ion*  3  Bro.  Ca. 
Chan.  37.  that  if  a  party  cuts  timber  on  an  eftate  in  which 
he  is  not  intitled  fo  to  do,  it  will  draw  an  account;  and 
that  he  muft  fuffer  himfelf  to  be  confidered  as  the  bailiff 
©f  the  remainder-man. 


Aa2  THE 
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N.  B.  The  notes  are  referred  to  by  Italics. 


Anceflor. 

TAKING  only  a  preceding  eftate  for  years,  508. 
Taking  the  particular  eftate,  and  the  eftate  to  his 
heirsy  &c.  by  different  conveyances,  117 — 131.  134. 
And  vide  Freehold* 

CejJ'er  of  UJks, 
Vide  Ufes. 

Collateral-  Heir. 

Of  a  devife  over  to  him  reducing  a  preceding  limitation 
in  fee  to  an  e/late-tail,  179 — 181. 

Condition. 

Subfequent  or  precedent,  62. 

Annexed  to  a  preceding  eftate,  392—398,  399. 

Whether 
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• 
Wl)ether  the  condition  extends  tofubfequent  limitations  is  al- 
ways a  queflion  upon  the  apparent  Intent,  399,  n.  (<?) 
If  the  condition  annexed  to  the  preceding  eftate  be  too  remote, 
the  ultimate  limitation  being  equally  remote  In  Its  creation,  is 
,  void,  57 — '60.454 — 463. 
Conftrued  a  limitation  inftead  of  a  condition,  500,  501. 

And  vide,  Contingency  and  Preceding  Eflates. 


Conditional  devije. 

Te  take  effecl  upon  a  contingent  event,  to  be  decided  at  or 
before  the  deceafe  of  the  devlfor,  dljllnguljhed  from  an 
executory  devife,   1 36  note  [a). 


Conditional  limitation. 
5^—62.  511,  512. 

Upon  an  eftate  tail,  barrable  by  recovery,  58. 


ConjlruBion, 

Of  the  fame  words  different  when  applied  to  different 

eftates,  199.  197,  n.  (a). 
*(  In  default  of  children"    ighi.    How  conjSrued. — whether 

different  when  applied  to  real  and  perfonal  eflate^  164.  n. 
That  in  a  will  it  is  immaterial  which  words  come  firft  or 

laft,  4. 
Efiate  introduced  In  a  deed  by  a  provifo,  confdered  as  an 

eflate  aclually  inferted  In  that  very  place  In  the  antecedent 

courfe  of  limitations,  where  It  was  dlrecled  to  take  effeel, 

Words  ferving  to  introduce  a  remainder  inftead  of  abridg- 
ing the  preceding  eflate,  51. 
And  vide  Preceding  eflate. 

General  words  retrained  to  ifliie  of  a  particular  marriage, 
129. 

Limitation  of  perfonal  eftate  after  dying  without  ifliie, 
when  confined  to  ifliie  then  living,  185—193,  197, 
212,  239  n.  (»),  261  n.  (a),  27&-*28i. 

Of 
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Of  real  eftate  after  dying  without  leaving  iflue,  when 
conftrued  a  general  failure  of  iflue,  53,  194—223, 
188  n.  (a\   192  n.  (a),  225  n.  (a). 

Leaving  iflue,  nor  defcriptio  perfonae,  where  a  power  of 
difpojition  over  the  whole  is  vejled  in  the  firfl  taker,  225 

Contra,  where  a  mere  power  of  Jpecif cation  in  the  firfi  lega- 
tee, 227. 

Of  tru/ls  majl  be  governed  by  intention,  304  n.  (a). 

Difference  between  words  making  an  exprefs  eftate  tail  or 
railing  one  by  implication,  in  regard  to  an  executory 
devife  of  perfonals. 

Vide  Perfonal  ejlate. 

Of  the  conjunction  copulative  for  the  disjunctive,  and  vice 

verfa,  359,  389. 
Of  a  limitation's  becoming  good  or  void  in  event.     Vide 

Limitation. 

Of  discretionary  conftru&ion,  399  n.  (a),  429. 


Contingency  or  Condition. 

Words  not  importing  a  contingency,  but  denoting  when 

the  remainder  is  to  take  effect  in  poJJ'eJJion,  5 1 9,  520. 
Vid.  Condition,  and  Particular,  and  preceding  Eftate. 

Contingent  ejlate,  vide  Ejlate. 
Contingent  Remainder. 

Diftinguifhed  from  an  executory  .devife,  1 — 5!,  50. 
Tranfmiffible  to  the  heirs  of  a  perfon  dying  before  it  vefts, 

532,  533- 
How  transferable,  525—528. 

How  not  devifable  before  it  vefts,  439. 

Of  a  contingent  remainder  becoming  an  executory  devife, 

and  vice  verfa,  492 — 497. 
Limited  on  a  condition  annexed  to  a  preceding  eftate, 

how  affected  by  failure  of  that  eftate,  or  non-performance 

of  the  condition,  392. 

And  vide  Executory  Devife. 

Copy- 
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Copyholds. 

Contingent  remainders  and  executory  interejl  therein,   bow 

barrable,  528  n.  (a). 
Such  interejl  may  be  extinguifhed  by  releafe,  ibid. 
Surrender  of  copyhold,  where  no  ejlate  pajfes  will  not  operate 

by  efloppel,  528. 


Cy  Pres. 

The  foundation  of  this  doclrine,  333  n.  [a]. 
Applicable  to  executory  devifes,  ibid. 

Defcent,  525,  535. 

And  vide  Executory  devife,  where  the  freehold  defcends  in 
the  mean  time,  and  Heirs  of,  &c.  where  they  are  words 
of  limitation. 


Defignatio  Verjonce* 
Vide  Heirs  of,  &c. 

jbevife. 

Of  real  eflates  after  payment  of  debts,   diviftbk  into  two 

claffes,  282  n.  (a). 
Their  operation  on  the  eflates  devifed,  283.  - 

V  id.  Limitations. 

Vid.  Conflruclion. 

Dower* 

Of  the  execution  of  an  eftate,  &c.   fo  as  to  intitle  t» 
dower,  310. 

Durante 
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Durante  viduitate. 

Vide  Eftate. 

Equity. 

Will  interfere  in  the  regulation  of  interejls,  as  to  perfonal 
ejlate,  created  by  and  defendant  on  its  own  jurifcliSlion^ 

40,  48- 
Willfecure  perfonal  chattels,  as  between  the  tenant  for  life, 

and  the  perfons  to  whom  they  are  limited  over,  againjl  the 

difpofition  of  the  firjl  taker,  46 — 48. 
Will  not,  where  the  perfonal  reprefentatives  of  the  firji  taker 

of  an  abfolute  inter ejl  in  chattels,  claims  againjl  them  in 

remainder,  under  and  by  virtue  of  a  covenant  only,  decres 

afpecific  execution,  161,  n.  («). 


Eflates. 

Pur  autre  vie,  vide  Pur  autre  vie. 

To  be  enlarged  on  condition.     Vide  Condition. 

Diftin&ion  between  eftates  veiled  in  poffejfwn  and  in  in- 

terejl,   141,   345— 389,  520. 
Where  veiled,  77,  375—389,  520. 
Where  not  veiled,  396,  520,  521. 

EJlate-taiL 

By  implication  or  not,  3,  117,  119,  129,  130. 
Of  a  condition  to  determine  it.     Vide  Provifoe. 

By  words  reducing  a  preceding  limitation  in  fee  or  not, 

4,  179—182,  391. 
Difference  between  the  firil  limitation  being  in  fee  or  in 

tail.     Vide  Fee. 

Conditional  limitation  upon  it.     Vide  Conditional  Limita- 
tion. 

In  tail  of  perfonal  eftate.    Vide  Perfonal  EJlate. 

Of 
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Of  leafcs  pur  autre  vie.     Vide  Pur  autre  vie. 

EJlate  for  life  may  be  limited  to  a  perfon  not  in  efle,  325, 

et  ibid,  n.  (a).     And  a  vejled  remainder  may  be  limited 

thereupon,  327,  n.  (#). 
Vid.  Cy  Pres. 

EJioppel,  526,  5.31. 
Executory  devije.     1. 

Defined  and  diftinguiflied  from  a  contingent  remainder, 
1 — 22. 

The  feveral  forts  of,  23 — 49,  345 — 354. 

Is  not  after  a  freehold  capable  of  fupporting  a  remainder, 

2,  4 — i".  492 — 496. 
Is  where  the  limitation  is  after  a  devife  in  fee  fmple,  though 

fuch  antecedent  devife  in  fee  be  not  vejled,  but  contingent, 

if  the  ulterior  devife  is  limited  to  take  ejfe£l  in  defeazance 

of  the  ejlate  firjl  devifed,  on  a  fubfequent  events   19. 
Limitations  over  of  chattels  real,  after  a  devife  to  one  for  life, 

are  good  as  executory  devifes,  26-  33. 
So  though  limited  on  two  events,  one  of  which  mujl  be  decided 

immediately  on  the  determination  of  the  particular  ejlate, 

21 
The  fame  doclrine  in  equity  extends  to  chattels  perfonal,  30 

—35- 

Not  dive/fed  by  a  feoffment,  J2,  n.  (a). 

After  a  general  dying  without  heirs  or  without  iffue,  is 

void,  73,  116—171,  180. 
But  confined  to  twenty-one  years,  or  a  life  in  being,  or 

twenty-one  years,  after  a  life  in  being,  is  good,  73 — 

81,  182—186,  83  n.  {a).         . 
So  to  one  for  life  after  a  dying  Without  iflTue,  &c »  279 — 

281. 
That  by  the  time  of  vejling  of  an  executory  devife  (of 

real  eftate)  is  meant  vejling  of  the  freehold,  74. 
How  not  deftru£tible,  50—66. 
When  deftruf^ible,  58  —  72. 
//  may  befo  limited,  as  that  its  taking  effecl  may  depend  upon 

the  acl  of  the  owner  of  the  fee,  which  precedes  it,  8 1 , 
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Carried  beyond  the  allowed  limit s,  will  be  valid  to  the  extent 
allowed,  where  the  excefs  can  be  dijlinguijhed,  83,  n.  [a). 

Vide  Rents. 

Dijlinguijhed  from  a  conditional  devife  to  take  effetl  upon  a 
contingent  events  to  be  decided  at  or  before  the  tejlator's 
deaths  136,  n.  (a). 

Of  a  limitation  taking  effect  either  as  a  remainder  or  as  a 
conditional  limitation  or  executory  devife.  Vide  Limita- 
tion. 

Limited  on  a  condition  annexed  to  a  preceding  eftate, 
how  affected  by  the  failure  of  that  eftate,  or  non-per- 
formance of  the  condition,  392,  398,  399. 

Of  an  executory  devife  becoming  a  contingent  remainder-, 
and  vice  verfa,  492 — 49  7 . 

That  after  one  executory  limitation,  all  that  follow  muft  be 
fo  too,  334—389. 

Of  an  executory  limitation  becoming  good-  or  void  in 
event.     Vide  Limitation. 

That  the  freehold,  if  undifpofed  of  immediately,  defcends 
in  the  mean  time  to  the  heir  at  law,  375,  390,  509— 
512. 

Of  limitations  over  after  executory  devifes,  398 — 492. 

Of  executory  interefts  in  terms  and  other  perfonal  eftates 
being  devifeabie,  521 — 524. 

Executory  limitations,  how  transferable,  51,  52,  500, 
523—528. 

How  tranfmiffible  to  the  reprefentative  of  the  perfon  who 
dies  before  it  veils,  527 — 534* 

Where,  though  a  preceding  limitation  is  executory  and 
contingent,  a  fubfequent  one  though  executory  and  future, 
may  not  be  uncertain  or  conditional,  381 — 391,  .511, 
512. 

Fee. 

Difference  between  the  firft  limitation  being  in  fee  or  in 
tail,  in  regard  to  the  fubfequent  one  being  a  remainder 
or  only  a  conditional  limitation  or  executory  devife,  51  — 
54>  39°>  39  *• 

Fine. 

Bars  an  equitable  ejlate-tail,  290. 

Bars 
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Bars  contingent  remainders  and  other  future  or  executory 
interejis-i  528. 

Vide  Copyholds. 

Freehold. 

To  fupport  contingent  remainders,  119,  131,  132.  494. 
And  vide  Ancejior  and  Particular  Ejlate. 


Future  limitation. 

Per  verba  de  prcefenti  or  defuturo. 
Vide  Limitation. 


Heirs  of,  6cc. 

Where  words  of  purchafe,  492,  493. 

Of  the  word  heir  of  the  body  in  the  lingular  number, 

3°7-  ... 

Where  words  of  limitation  or  purchafe  in  limitations  of 

perfonal  eftates,  165,  168,  170,  197,  300 — 307,  308. 


Heir  Looms. 

Perfonal  chattels  devifed  as  heir  looms  cannot  be  ufed  or  let 
feparately,  but  may  tilth  the  hereditaments  on  which  they 

are  attendant,  36—- 38. 
The  effetl  of  limitations  of  real  tr  perfonal  chattels,  as  heir 

looms,  467,  n.   [a). 

Vide  Limitations. 


Implication.     3,   107,   119,   124- — 131,  197 
—231,  259. 

Intail 
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Intail  or  Tail. 


Vide  Ejlate. 


lnterefl,  Dividends,  &c. 

Vide  Perfonal  Ejiate, 

Intervening  Remainders  or  Limitations,  5- 
13. 


Inventory. 

Required  to  be  Jigned  by  devifee  for  life,  of  perfonal  chattels, 
35- 


IJfue. 

Ufed  as  a  word  of  purchafe,  55,  187,188,  307,  323. 
Dying  without  ifliie,  reftrained  to  iffue  then  living.     Vide 
Conjlruclion. 


Leafe. 

For  lives.     Vide  Pur  autfe  vie. 

To  bar  a  limitation  in  tail  of  a  leafe  pur  autre  vie, 
310—3*8. 


Limitation. 

Conditional,     Vide  Conditional  Limitation. 

Jn  part  created  by  one  deed,  and  in  part  in  another,  cannot 
be  confolidated,  123,  220. 

So 
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So  limited  as  to  take  effe&  either  as  a  remainder,  or  as  a[ 
conditional  limitation,  or  executory  devife,  n8,  136, 
141,  142,  143,  389— 391,  490,  496. 

After  an  executory  eftate-tail,  141,  370 — 375,  389. 

Intervening.     Vide  Intervening. 

With  a  double  contingency  implied  as  to  real  property  ,  216 

— 222. 
But   not  allowed  where  a  remainder  admits  of  being  con- 

flrued  as  vefied,  222. 
Concurrent,  or  fubftituted  one  in  the  room  of  another, 

Of  the  trufl  of  a  term  for  raiftng  portions  on  either  of  two 
contingencies,  of  which  one  is  within  the  allowed  limits, 
will  be  good  in  that  event,  154,  n.  (a) 

But  this  principle  admijfible  only  where  the  contingencies  are 
capable  of  being  divided,   156. 

After  payment  of  debts  generally,  feems  too  remote  as  an  ex- 
ecutory devife,  2Q5- 

Quareif  court  can  give  effecl  to  fuch  a  limitation,  297. 

Future  limitations,  to  what  limits  confined,  81 — 86, 
323 — 33,3.  And  vide  Executory  Devife  and  Per* 
petuity. 

■Per  verba  de  prafenti  or  defuturo,   134,   136,  491,  492. 
Words  of  limitation  or   purchafe.     Vide  Heirs  of,  &c. 
Jffue  and  Purchafe. 

To  perfons  not  in  effe,  118,  134,  136,323,  324.  Vide 
fupra  Per  verba  de  prafenti,  6tc. 

After  a  devife  of  the  fee-fimple  to  trujlees  for  payment   of 

debts,  take  effecl  as  trujis  in  equity,  287.   . 
Of  a  limitation's  becoming  good  or  void  in  event,  134, 

*35>  '54>  »•  (*)>  415— 492; 
Where,   though  a    preceding  limitation  is  executory  and 
contingent,  a   fubfequent  one,  though  future   and  ex- 
ecutory,   may  not  be   uncertain  or  conditional.      Vide 
Executory  Devife. 

Limitations  of  real  or  perfonal  chattels,  through  the  medium 

if 
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sf  trujls,  either  together  zvlth,  or  by  reference  to  limita- 
tions of  freeholds  467,  n.  {a). 
Vide  Future  Limitations. 


Maxim, 

that  no  limitation  Jhall  he  conflrued  to  he  an  executory  devife, 
if  it  may  be  a  remainder  4— 17,   197,  n.  (h). 

The  fame  maxim  applies  to  fprlnging  ufes,   12 

This  maxim  does  not  apply  where  the  Intent  of  the  tejlator  or 
author  of  the  trufi  or  limitation  plainly  appears  to  con- 
tradicl  the  legal  conjlrucllon  of  the  limitation,  205. 


Occupant,  311,  3 14. 

Particular  Eftate. 

For  years,  513,  514. 

That  the  particular  eftate  and  remainder  muft  be  created 
by  the  fame  conveyance,  117,  132,  134. 


Perpetuity,  73,    in — 115,  142,   144,  280, 
323—344« 

Perfonal  EJlate. 

Limited  by  will  or  by  way  of  truft  for  life,  remainder 
over,  26. 

Obfervations  an  clrcumftances  relative  to  the  degree  or  quality 
of  the  property,  acquired  by  perfons  taking  the  limited 
or  rejtralned  Inierejl  for  life  therein  under  teflamentary 
dlfpo fit  ions  or  limitations  of  truft 's,  35—49. 

Beque/l  of  the  ufe  of  furniture,  &c.  will  not  bar  a  wife  of 
her  paraphernalia,  36. 

Will  authorize  the  letting  them,  feparaiely  from  the  houfe  in 
which  they  are,  36. 

Does 
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Does  not  authorize  the  pawning  themy  48. 
Vid.  Heir  Looms.     Equity. 

Cannot  be  limited  over  after  a  general  failure  of  ijjue  or 

heirs,    1 44. 
But  may  after  a  failure  of  iflue,  &c.  or  any  other  event 

confined  to  twenty-one   years  after  the  period  of   a 

life  in  being,  79,  279,    281,    473,   490.     And  vide 

Executory  Devife. 

That  it  cannot  to  be  intailed.      161. 

But  that  a  limitation  thereof  in  tail  vefts  the  whole  in 
the  firft  taker,  167 — 17;,  300. 

Dtverfity  taken  between  an  exprefs  and  implied  limitation 
in  tail  of  a perfonal  eftaie,  230 — 232. 

That  the  distinction  fo  taken  between  an  exprefs  and 
implied  limitation  in  tail  of  a  perfonal  eftate  does  not 
hold  univerfally,  232,  238. 

The  cafes  refpecSling  the  diftinction  between  an  exprefs 
and  implied  limitation  in  tail  of  perfonah  reconciled  on 
another  principle,  239,  259. 

Difference  between  an  exprefs  eftate  for  life  and  an  in- 
definite limitation,  in  rfcfpeCr.  to  the  devife  over  upon 
dying  without  iffue,  259 — 261,  275 — 277. 

Eftate  for  life  in  anceftor,  and  afterwards  to  his  heirs 
general  or  fpecial,  does  not  always  create  eflate  tail  in 
perfonal  ejlate,  300,-308,  304,  n.  (a)  308. 

That  executory  devifes  and  trufts  of  perfonal  eftates  are 
governed  by  the  fame  rules.     Vide  Term. 

Limitation  after  a  dying  without  iflue,  when  conftrued 
without  iffue  then  living.     Vide  Conjlruclion. 

Devife  of  inttref,  dividends,  profits,  payments,  ufe,  &c. 
of  perfonal  eftate,    26,    169,    171,    173,    193,    260, 

238>  300>  396; 
Of  the  intermediate  profits,    tec.    during    the  time   an 

executory  limitation  is  in  fufpence,    and  not  veiled, 

5I3-5I8- 
Of  the  diftin&ion  that   has   been    taken,  but  now  ex- 
ploded,   between  a  bequeft  of  the  interejl  and   a  be- 
queftof  the  principal,  in  certain  cafes,  193. 

Ctit'uifms 
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Crittcifms  on  cafes  where  the  diftinclion  is  exploded-)    and 
where  it Jlill  continue  s^  174,  n.  [a). 


Pqffibility. 

Of  its  being  affignable^ir  devifeable,    501,   502,  521 

— 531-.  » 

And  vide  Contingency, 


Power, 

Of  appointment.,  its  nature^  347  in  note. 

Cannot  be  executed  fo  as  to   give  an  ejlate  to  the  unborn 

child  of  an  unborn  child  as  a  purchafery  Ibid.  349— 

374,  in  n. 
Or  in  favour  of  ajlranger,  Ibid, 
Divided  into  general  andfpecial.  374,  in  note, 
Subjecl  in  both  predicaments  to  the  above  rule.     Ibid. 
Observations  as  to  the  forms  of  executing  fuch  power 'J,  379 

•—388,  in  note. 
Of  entry  annexed  to  rent- charge,  501. 


Preceding  Ejlate. 

Where  it  is  not  a  preceding  condition*  392—398,  511, 
512. 


Principal, 

Vide  Perfonal  Ejlate, 


Profits, 

Rents  and  profits,  devife  of,  1 74,  300. 

Intermediate  during  the  fufpenfion  of  an  executory  eftatej 

512—518. 

Voj,.  II.  B  b  Provifoe, 
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Provifoe. 


To  reftrain  alienation  by  tenant  in  tail,  or  to  determine 

an  eftate-tail,  58 — 66,  498. 
To  reftrain  fine  or  recovery  by  tenant  in  tail,  62. 
To  determine  an  eftate  pro  tempore,  ;or  in  part  only, 

498—503. 


Pur  autre  vje.     Eftate 


Limited  in  tail,  309 — 315. 

How  barredy  310 — 323,  ,315,  n.  [a). 

Limited  for  Life,  319 — 324. 

And  vide  Rent. 


Pur  chafe. 


Words  of  purchafe.      Vide    Heirs'  of,    &c.      Iffue  and 
Limitation. 


Real  Eftate. 

Limited  after  a  dying  without  leaving  iffue,  conftrued  a 
general  failure  of  illue.     Vide  Conjiruclion. 


Recital. 

Of   fubfifting  eftates  or  articles,    not  amounting  to 
devife  accordingly,   131 — 339. 


Recovery. 

Provifoe  to  reftrain  it  by  tenant  in  tail.     Vide  Provifoe. 

Common  recovery,  its  effects,  58 — 66,  107. 
/  A  dif- 
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V 

A  diftindtton  between,  a  recovery  by  tenant  in  tail  and 

tenant  in  fee,  66 — 72. 
Principles    upon    which   it    bars   executory   interefts,     67. 

note  {a) 
Equitable,  bars  an  equitable  ejlate  tail.  1<^\ — 297. 


Reference. 

Devife  confirmed  by  relation  or  reference  to  a  preceding 
limitation,  467 — 473. 


Remainder. 

Defined  and  diftinguifhed,  3 — 22. 

Taking  effect,    though  the  preceding  eftate  fails,    392, 

399- 

Words    introducing   a   remainder,    inftead  of  abridging 

the  particular  eftate,  Vide  Gonjlruftion. 

Vide  Condition,  Contingent  Remainders,  Limitation,  Vejied, 
Preceding  and  Particular  Eftate. 


Rent  Charge,   500,  501. 


Rent. 

Rents  direcled  to  accumulate,  and  be  invejled  in  the  pur- 
chafe  of  land,  the  trujl  ceafes  and  becomes  void  after  un- 
born perfon  inter ejled,  attains  twenty-one,  83.  note  a. 

Rent  de  novo,  501. 


Rents,  Vide  Profits. 

Reflritlion. 

General    words  reftrained  to   the  iffae  of  a  particular 
marriage.     Vide  Conjlruclion.  ■  - 

Limitation 
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Limitation  in  fee  reduced  to  an  eftate-tail.  Vide 
EJiate-tail. 

Dying  without  ifliie  reftrained  to  dying  without  iffue  then 
living.     Vide  Con/lruclion. 

Reverfion. 

Where  a  future  difpofition  is  only  a  difpofition  of  or 
out  of  a  fubfifting  reveriion  or  not,  u8,  120 — 
125. 


Security. 

Not  required  for  goods  being  forthcoming  at  the  death  of 
tenant  for  life,  of  perfonal  chattels,  hut  inventory  onlys 
33>  35. 


Settlement. 

Made  of  perfonal  chattels  by  perfon  indebted,  not  fraudu-, 
lent,  where  made  under  the  direclion  of  the  court  of 
jchancery,  38,  40. 

Surrender,  vide  Copyhold. 

I'ail  or  intail,  vide  Eftate. 

Term  for  years. 

De  novo  and  in  gros  diflinguiflied,  164 — 167. 

That  an  executory  devife  of  a  term,  and  the  truftaof  a 
term  are  governed  by  the  fame  rules,   184,  380. 

Limited  to  arife  in  remainder  after  a  general  failure  of 
iffue,  192. 

That  any  devife  of  a  term  is  generally  an  abfolute  difpo- 
fition of  it,  278. 

Limited 
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Limited  to  a  perfon  not  in  effe,  309. 

Vide    Preceding  eflate,    Per/anal  ejlate,    and   Executory 

devife. 

'Truftees. 

Any  one  however  remotely  interred,  may  apply  to  the  court 
of  chancery ,  to  compel  them  to  offer t  the  legal  property  ^ 

43- 

%rufts. 

Where  conftrued  in  the  fame  manner  as  legal  eftates, 

167,  168. 
Difference  between  them  and  legal  eftates, 
Their  origin,  nature  and  effect,  287.     Vide  Fine,  Re- 

covery. 

Ufes. 

Refulting, 

Shifting,  fecondary  or  future,  86,  note  a. 

Shifting  or  fpringing  ufes  always  determine  the  firf  limitation 

of  the  fee,    and  difplace  the  firfl  gift,  and  change  the  ufes 

in  favour  of  other  perfons,   1 2. 
It  is   a  rule  that  if  fuch  a  conjlruclion  can  be  put  upon  a 

limitation,  as  it  may  take  effecl  by  way  of  remainder,  it 

f hall  never  take  place  as  a  fpringing  ufe,   12. 
Ceffer  of  ufes,  how  produced  and  in  what  extent  admijfible^ 

86,  note  a. 
/The  remotenefs  of  the  contingency  on   tvhich  a  ufe  is  to  ceafe 

immaterial,  where  the  preceding  eftate  is  an  intail,   1 06, 
Future  ufes  and  other  executory  eftates  confined  to  the 

fame  limits  as  executory  devifes,  82 — 84,  85,  86. 
Vefted    or    not.       Vide    Contingent    remainder,     EJlate^ 


Vefted. 


Ventre  fa  mere. 


Limitation  to  an  infant   in  ventre  fa  mere,    118,  119, 
394.  503— 505,  507. 
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Vefted. 

By  a  limitation  t»  the  heirs,  after  a  freehold  limited  to 

the  anceftor,  168. 
Where   a  particular  intereft  given    in   the  mean  time 

until    deyifee  comes   of  age,    &c.   operates    only   as 

an  exception  out  of   the   devife,    and  the  remainder 

vefts,  512,  513. 
Vide  Contingent  and  EJlate. 


Volunteers,  524. 


Wafie. 

The  Chancery  interferes  to  prevent  unreafonable  wafte 
to  the  prejudice  of  perfons  intitled  to  executory  or  con- 
tingent eftates,  44,  45,  536,  537. 


FINIS. 
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